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Item 1.01. Entry into a Material Definitive Agreement.
 

Purchase Agreement and Registration Rights Agreement with Aspire Capital

On September 8, 2016, Cerecor Inc. (the “Company”) entered into a $15 million common stock
purchase agreement (the  “Purchase Agreement”) with Aspire Capital Fund, LLC (“ Aspire Capital”), a
Chicago-based institutional investor, pursuant to which Aspire Capital is committed to purchase up to an
aggregate of $15 million of shares of the Company’s common stock (“Common Stock”) over the 30-month
term of the Purchase Agreement on the terms set forth therein (the “Aspire Agreement”). Upon execution
of the Purchase Agreement, the Company issued and sold to Aspire Capital under the Purchase Agreement
250,000 shares of Common Stock at a price per share of $4.00, for an aggregate purchase price of $1
million (the “Initial Shares”). Concurrently with the execution of the Purchase Agreement, and as
consideration for Aspire Capital entering into the Purchase Agreement, the Company issued to Aspire
Capital 175,000 shares of Common Stock as a commitment fee (the “Commitment Shares”).

In connection with the Aspire Agreement, the Company entered into a registration rights
agreement (the “Registration Rights Agreement”) on September 8, 2016, pursuant to which the Company
agreed to file with the Securities and Exchange Commission (the “SEC”) one or more registration
statements (each, a “Registration Statement”) as necessary to register for sale under the Securities Act of
1933, as amended (the “Securities Act”), the Initial Shares, the Commitment Shares and the additional
shares of Common Stock that may be issued to Aspire Capital under the Purchase Agreement.

Pursuant to the terms of the Purchase Agreement, after the Registration Statement is declared
effective by the SEC, on any business day selected by the Company, the Company has the right, but not
the obligation, to direct Aspire Capital, by delivering to Aspire Capital a notice (each, a “ Purchase
Notice”), to purchase on such date (each, a “Purchase Date”) the number of shares of Common Stock set
forth in the Purchase Notice, in an amount of up to 50,000 shares of Common Stock (subject to adjustment
for any reorganization, recapitalization, non-cash dividend, stock split, reverse stock split or other similar
transaction), at a price per share (the “Purchase Price”) equal to the lesser of (i) the lowest sale price of
the Common Stock on the Purchase Date, or (ii) the arithmetic average of the three lowest closing sale
prices for the Common Stock during the ten consecutive business days ending on the business day
immediately preceding the Purchase Date. However, the aggregate purchase price payable by Aspire
Capital on any one Purchase Date may not exceed $500,000.

In addition, on any business day on which (i) the Company delivers a Purchase Notice directing
Aspire Capital to purchase at least 50,000 shares of Common Stock (subject to any reorganization,
recapitalization, stock dividend, stock split, reverse stock split or other similar transaction), and (ii) the
closing sale price of the Common Stock is higher than $0.50, the Company has the right, but not the
obligation, to direct Aspire Capital, by delivering to Aspire Capital a volume-weighted average purchase
notice (each, a “VWAP Purchase Notice ”), to purchase on the next business day (each, a “VWAP
Purchase Date”) the number of shares of Common Stock that is equal to the percentage set forth in the
VWAP Purchase Notice (which may not exceed 30%) of the trading volume of the Common Stock on the
NASDAQ Capital Market on such VWAP Purchase Date, subject to a maximum number of shares of
Common Stock as determined by the Company in its sole discretion. The price per share (the “VWAP
Purchase Price”) for any shares of Common Stock purchased under a VWAP Purchase Notice will be
equal to the lesser of (i) the closing sale price of the Common Stock on the VWAP Purchase Date, or (ii)
97% of the volume-weighted average price of Common Stock on the NASDAQ Capital Market on the
VWAP Purchase Date, subject to certain exceptions.

The Purchase Price and VWAP Purchase Price will be adjusted for any reorganization,
recapitalization, non-cash dividend, stock split, reverse stock split or other similar transaction occurring
during the period(s) used to compute the Purchase Price or the VWAP Purchase Price, as applicable. The
Company may deliver multiple Purchase Notices and VWAP Purchase Notices to Aspire Capital from time
to time during the term of the Purchase Agreement, so long as the most recent purchase has been
completed.

The Purchase Agreement provides that the Company and Aspire Capital will not effect any sales
under the Purchase Agreement on any Purchase Date on which the closing sale price of the Common Stock
is less than $0.50 (subject to any reorganization, recapitalization, non-cash dividend, stock split, reverse
stock split or other similar transaction). There are no trading volume requirements or restrictions under the
Purchase Agreement, and the Company will control the timing and amount of sales of shares of Common
Stock to Aspire Capital. Aspire Capital
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has no right to require any sales by the Company, but is obligated to make purchases from the Company as
directed by the Company in accordance with the Purchase Agreement. There are no limitations on the use
of proceeds, financial or business covenants, restrictions on future financings, rights of first refusal,
participation rights, penalties or liquidated damages in the Purchase Agreement. The Purchase Agreement
may be terminated by the Company at any time, for any reason or no reason, without any liability to the
Company. Generally, Aspire Capital may terminate the Purchase Agreement at any time that an event of
default exists. Pursuant to the Purchase Agreement, Aspire Capital agreed that neither it nor any of its
agents, representatives or affiliates will engage in any direct or indirect short-selling or hedging of the
Common Stock during the term of the Purchase Agreement. Proceeds that we receive under the Purchase
Agreement will be used for the advancement of research and development activities, working capital and
general corporate purposes.

The foregoing descriptions of the Purchase Agreement and the Registration Rights Agreement do
not purport to be complete and are qualified in their entirety by reference to the copy of each of the
Purchase Agreement and the Registration Rights Agreement, which are filed as Exhibit 10.1 and Exhibit
4.1, respectively, to this Current Report on Form 8-K and incorporated herein by reference.

The representations, warranties and covenants contained in the Purchase Agreement and the
Registration Rights Agreement were made solely for the benefit of the parties to the Purchase Agreement
and the Registration Rights Agreement, and may be subject to limitations agreed upon by the contracting
parties. Accordingly, the Purchase Agreement and the Registration Rights Agreement are incorporated
herein by reference only to provide investors with any other factual information regarding the Company or
its business, and should be read in conjunction with the disclosures in the Company’s periodic reports and
other filings with the SEC.
 
Item 3.01. Unregistered Sales of Equity Securities.
 

The information set forth under the caption “Purchase Agreement and Registration Rights
Agreement with Aspire Capital” in Item 1.01 of this Current Report on Form 8-K is incorporated by
reference into this Item 3.02 in its entirety. The Initial Shares and the Commitment Shares (collectively,
the “Securities”) were offered and sold on September 8, 2016 in transactions exempt from registration
under the Securities Act, in reliance on Section 4(a)(2) thereof and Rule 506 of Regulation D thereunder.
Aspire Capital represented that it was an “accredited investor,” as defined in Regulation D, and was
acquiring the Securities for investment only and not with a view towards, or for resale in connection with,
the public sale or distribution thereof. Accordingly, the Securities have not been registered under the
Securities Act and the Securities may not be offered or sold in the United States absent registration or an
exemption from registration under the Securities Act and any applicable state securities laws. Neither this
Current Report on Form 8-K nor the exhibits attached hereto is an offer to sell or the solicitation of an
offer to buy shares of Common Stock or any other securities of the Company. The Purchase Agreement
and the Registration Rights Agreement are filed as Exhibits 10.1 and 4.1, respectively, to this Current
Report on Form 8-K and are incorporated herein by reference.

 
Item 5.02. Departure of Directors or Certain Officers; Election of Directors; Appointment of

Certain Officers; Compensatory Arrangements of Certain Officers.
 
On September 8, 2016, Behshad Sheldon informed the Company that she will resign from the

board of directors of the Company, effective September 30, 2016.
 
Item 8.01. Other Events.
 
Entry into a Common Stock Purchase Agreement with Aspire Capital

 
The Company issued the press release attached hereto as Exhibit 99.1 regarding the Aspire

Agreement.
 

Forward-Looking Statements

 
This Current Report on Form 8-K includes forward-looking statements made pursuant to the

Private Securities Litigation Reform Act of 1995. Forward-looking statements are statements that are not
historical facts. Such forward-looking statements are subject to significant risks and uncertainties that are
subject to change based on
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various factors (many of which are beyond Cerecor’s control), which could cause actual results to differ
from the forward-looking statements. Such statements may include, without limitation, statements with
respect to Cerecor’s plans, objectives, projections, expectations and intentions and other statements
identified by words such as “projects,” “may,” “will,” “could,” “would,” “should,” “continue,” “seeks,”
“aims,” “predicts,” “believes,” “expects,” “anticipates,” “estimates,” “intends,” “plans,” “potential” or
similar expressions (including their use in the negative), or by discussions of future matters such as the
development of product candidates or products, technology enhancements, possible changes in legislation,
and other statements that are not historical. These statements are based upon the current beliefs and
expectations of Cerecor’s management but are subject to significant risks and uncertainties, including those
detailed in Cerecor’s filings with the Securities and Exchange Commission. Actual results may differ from
those set forth in the forward-looking statements. Except as required by applicable law, Cerecor expressly
disclaims any obligations or undertaking to release publicly any updates or revisions to any forward-
looking statements contained herein to reflect any change in Cerecor’s expectations with respect thereto or
any change in events, conditions or circumstances on which any statement is based.
 
Item 9.01. Financial Statements and Exhibits.
  
Exhibit

No.   Description
   
4.1

 
Registration Rights Agreement, dated as of September 8, 2016, by and between Aspire Capital
Fund, LLC and Cerecor Inc.

   
10.1

 
Common Stock Purchase Agreement, dated as of September 8, 2016, by and between Aspire
Capital Fund, LLC and Cerecor Inc.

   
99.1

 
Press Release, dated September 12, 2016, entitled “Cerecor Enters Into a $15 Million Common
Stock Purchase Agreement with Aspire Capital Fund, LLC.”
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this
report to be signed on its behalf by the undersigned thereunto duly authorized.
 
  Cerecor Inc.

    
  By: /s/ Mariam Morris
   Mariam Morris
   Chief Financial Officer
 

Date:   September 12, 2016
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4.1

 
Registration Rights Agreement, dated as of September 8, 2016, by and between Aspire Capital
Fund, LLC and Cerecor Inc.

   
10.1

 
Common Stock Purchase Agreement, dated as of September 8, 2016, by and between Aspire
Capital Fund, LLC and Cerecor Inc.

   
99.1

 
Press Release, dated September 12, 2016, entitled “Cerecor Enters Into a $15 Million Common
Stock Purchase Agreement with Aspire Capital Fund, LLC.”
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Exhibit 4.1
 

Execution Copy
 

REGISTRATION RIGHTS AGREEMENT
 

REGISTRATION RIGHTS AGREEMENT (this “Agreement”), dated as of September 8, 2016,
by and between CERECOR INC.,  a Delaware corpora on (the “Company”), and ASPIRE CAPITAL
FUND, LLC, an Illinois limited liability company (together with its permi#ed assigns, the
“Buyer”).  Capitalized terms used herein and not otherwise defined herein shall have the
respec ve meanings set forth in the Common Stock Purchase Agreement by and between the
par es hereto, dated as of the date hereof (as amended, restated, supplemented or otherwise
modified from time to time, the “Purchase Agreement”).
 

WHEREAS:
 

A. Upon the terms and subject to the condi ons of the Purchase Agreement, (i) the
Company has agreed to issue to the Buyer, and the Buyer has agreed to purchase,  up to Fi1een
Million Dollars ($15,000,000) of the Company’s common stock, par value $0.001 per share (the
“Common Stock”), pursuant to Sec on 1 of the Purchase Agreement (such shares, the “Purchase
Shares”), and (ii) the Company has agreed to issue to the Buyer such number of shares of
Common Stock as is required pursuant to Sec on 4(e) of the Purchase Agreement (the
“Commitment Shares”); and
 

B. To induce the Buyer to enter into the Purchase Agreement, the Company has
agreed to provide certain registra on rights under the Securi es Act of 1933, as amended, and
the rules and regula ons thereunder, or any similar successor statute (collec vely, the  “ 1933
Act”), and applicable state securities laws.
 

NOW, THEREFORE, in considera on of the promises and the mutual covenants
contained herein and other good and valuable considera on, the receipt and sufficiency of which
are hereby acknowledged, the Company and the Buyer hereby agree as follows:
 

1. DEFINITIONS.
 

As used in this Agreement, the following terms shall have the following
meanings:
 

a. “Person” means any person or en ty including any corpora on,
a limited liability company, an associa on, a partnership, an organiza on, a business, an
individual, a governmental or political subdivision thereof or a governmental agency.

 
b. “Register,” “registered,” and “registration” refer to a

registra on effected by preparing and filing one or more registra on statements of the Company
in compliance with the 1933 Act and pursuant to Rule 415 under the 1933 Act or any successor
rule providing for offering securi es on a con nuous basis (“Rule 415”), and the declara on or
ordering of effec veness of such registra on statement(s) by the U.S. Securi es and Exchange
Commission (the “SEC”).

c. “Registrable Securities” means (i) all of the Commitment Shares
and Ini al Purchase Shares and (ii) such number of addi onal Purchase Shares as reasonably
determined by the Company, which may from  me to  me be, issued or issuable to the Buyer
upon purchases of the Available Amount under the Purchase Agreement, and any shares of
capital stock issued or issuable with respect to the Purchase Shares, the Commitment Shares or
the Purchase Agreement as a result of any stock split,

 



stock dividend, recapitaliza on, exchange or similar event, without regard to any limita on on
purchases under the Purchase Agreement.
 

d. “Registration Statement” means a registra on statement of the
Company covering only the sale of the Registrable Securities.

 
2. REGISTRATION.

 
a. Mandatory Registra on.  The Company shall within Ten (10)

Business Days from the date hereof file with the SEC the Registra on Statement. The
Registra on Statement shall register only the Registrable Securi es and no other securi es of the
Company.  Except as provided herein, the Buyer and its counsel shall have a reasonable
opportunity to review and comment upon such Registra on Statement or any amendment to
such Registra on Statement and any related prospectus prior to its filing with the SEC.   The
Buyer shall furnish all informa on reasonably requested by the Company for inclusion
therein.  The Company shall use its reasonable best  efforts to have the Registra on Statement or
any amendment declared effec ve by the SEC as soon as reasonably prac cable.  Subject to
Permi#ed Delays (as defined below) and Sec on 3(e), the Company shall use reasonable best
efforts to keep the Registra on Statement effec ve pursuant to Rule 415 promulgated under the
1933 Act and available for sales of all of the Registrable Securi es at all  mes un l the earlier of
(i) the date as of which the Buyer may sell all of the Registrable Securi es without restric on
pursuant to Rule 144 promulgated under the 1933 Act (or successor thereto) or (ii) the date on
which the Buyer shall have sold all the Registrable Securi es and no Available Amount remains
under the Purchase Agreement (the “Registra2on Period”).  Except as contemplated in Sec on
3(e), the Registra on Statement (including any amendments or supplements thereto and
prospectuses contained therein) shall not contain any untrue statement of a material fact or omit
to state a material fact required to be stated therein, or necessary to make the statements
therein, in light of the circumstances under which they were made, not misleading. 
 

b. Rule 424 Prospectus.  The Company shall, as required by
applicable securi es regula ons, from  me to  me file with the SEC, pursuant to Rule 424
promulgated under the 1933 Act, a prospectus and prospectus supplements, if any, to be used in
connec on with sales of the Registrable Securi es under the Registra on Statement.  The Buyer
and its counsel shall have two (2) Business Days to review and comment upon such prospectus
prior to its filing with the SEC.  The Buyer shall use its reasonable best efforts to comment upon
such prospectus within two (2) Business Days from the date the Buyer receives the final version
of such prospectus.
 

c. Sufficient Number of Shares Registered.  In the event the
number of shares available under the Registra on Statement is insufficient to cover the
Registrable Securi es, the Company shall, to the extent necessary and permissible, amend the
Registration Statement or file a new registration statement (a “New Registration Statement”), so
as to cover all such Registrable Securi es as soon as prac cable, but in any event not later than
ten (10) Business Days a1er the necessity therefor arises.  The Company shall use its reasonable
best efforts to have such amendment and/or New Registra on Statement become effec ve as
soon as reasonably practicable following the filing thereof.   
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3. RELATED OBLIGATIONS.
 

With respect to the Registra on Statement and whenever any Registrable Securi es are
to be registered pursuant to Sec ons 2(a) and (c), including on any New Registra on Statement,
the Company shall use its reasonable best efforts to effect the registra on of the Registrable
Securi es in accordance with the intended method of disposi on thereof and, pursuant thereto,
the Company shall have the following obligations:
 

a. The Company shall prepare and file with the SEC such
amendments (including post-effec ve amendments) and supplements to any Registra on
Statement and the prospectus used in connec on with such Registra on Statement, as may be
necessary to keep the Registra on Statement or any New Registra on Statement effec ve at all
 mes during the Registra on Period, subject to Permi#ed Delays and Sec on 3(e) and, during
such period, comply with the provisions of the 1933 Act with respect to the disposi on of all
Registrable Securi es of the Company covered by the Registra on Statement or any New
Registra on Statement un l such  me as all of such Registrable Securi es shall have been
disposed of in accordance with the intended methods of disposi on by the seller or sellers
thereof as set forth in such Registra on Statement.  Should the Company file a post-effec ve
amendment to the Registra on Statement or a New Registra on Statement, the Company will
use its reasonable best efforts to have such filing declared effec ve by the SEC within thirty (30)
consecu ve Business Days as of the date of filing, which such period shall be extended for an
addi onal thirty (30) Business Days if the Company receives a comment le#er from the SEC in
connec on therewith.  If (i) there is material non-public informa on regarding the Company
which the Company’s Board of Directors reasonably determines not to be in the Company’s best
interest to disclose and which the Company is not otherwise required to disclose or (ii) there is a
significant business opportunity (including, but not limited to, the acquisi on or disposi on of
assets (other than in the ordinary course of business) or any merger, consolida on, tender offer
or other similar transac on) available to the Company which the Company’s Board of Directors
reasonably determines not to be in the Company’s best interest to disclose and which the
Company would be required to disclose under a Registra on Statement or a New Registra on
Statement, then the Company may postpone or suspend filing or effec veness of such
Registra on Statement or New Registra on Statement or use of the prospectus under the
Registra on Statement or New Registra on Statement for a period not to exceed thirty (30)
consecu ve days, provided that the Company may not postpone or suspend its obliga on under
this Sec on 3(a) for more than sixty (60) days in the aggregate during any twelve (12) month
period (each, a “Permitted Delay”).
 

b. The Company shall submit to the Buyer for review and comment
any disclosure in the Registra on Statement, any New Registra on Statement and all
amendments and supplements thereto (other than prospectus supplements that consist only of a
copy of a filed Form 10-K, Form 10‑Q or a Current Report on Form 8-K or any amendment as a
result of the Company’s filing of a document that is incorporated by reference into the
Registra on Statement or New Registra on Statement) containing informa on provided by the
Buyer for inclusion in such document and any descrip ons or disclosure regarding the Buyer, the
Purchase Agreement, including the transac on contemplated thereby, or this Agreement at least
two (2) Business Days prior to their filing with the SEC, and not file any document in a form to
which Buyer reasonably and  mely objects.  Upon request of the Buyer, the Company shall
provide to the Buyer all disclosure in the Registra on Statement or any New Registra on
Statement and all amendments and supplements thereto (other than prospectus supplements
that consist only of a copy of a filed Form 10-K, Form 10‑Q or Current Report on Form 8-K or any
amendment as a result of the Company’s filing of a document that is incorporated by reference
into the Registra on Statement or New Registra on Statement) at least two (2) Business Days
prior to their filing with the SEC, and not file any
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document in a form to which Buyer reasonably and  mely objects.    The Buyer shall use its
reasonable best efforts to comment upon the Registra on Statement or any New Registra on
Statement and any amendments or supplements thereto within two (2) Business Days from the
date the Buyer receives the final version thereof.  The Company shall furnish to the Buyer,
without charge, any correspondence from the SEC or the staff of the SEC to the Company or its
representatives relating to the Registration Statement or any New Registration Statement.
 

c. Upon request of the Buyer, the Company shall furnish to the
Buyer, (i) promptly a1er the same is prepared and filed with the SEC, at least one copy of the
Registra on Statement and any amendment(s) thereto, including financial statements and
schedules, all documents incorporated therein by reference and all exhibits, (ii) upon the
effec veness of a Registra on Statement, a copy of the prospectus included in such Registra on
Statement and all amendments and supplements thereto (or such other number of copies as the
Buyer may reasonably request) and (iii) such other documents, including copies of any
preliminary or final prospectus, as the Buyer may reasonably request from  me to  me in order
to facilitate the disposition of the Registrable Securities owned by the Buyer.
 

d. The Company shall use reasonable best efforts to (i) register and
qualify, unless an exemp on from registra on and qualifica on is available, the Registrable
Securi es covered by a Registra on Statement under such other securi es or “blue sky” laws of
such jurisdic ons in the United States as the Buyer reasonably requests, (ii) subject to Permi#ed
Delays, prepare and file in those jurisdic ons, such amendments (including post-effec ve
amendments) and supplements to such registra ons and qualifica ons as may be necessary to
maintain the effec veness thereof during the Registra on Period, (iii) take such other ac ons as
may be necessary to maintain such registrations and qualifications in effect at all times during the
Registra on Period, and (iv) take all other ac ons reasonably necessary or advisable to qualify
the Registrable Securi es for sale in such jurisdic ons; provided, however, that the Company
shall not be required in connec on therewith or as a condi on thereto to (x) qualify to do
business in any jurisdic on where it would not otherwise be required to qualify but for this
Sec on 3(d), (y) subject itself to general taxa on in any such jurisdic on, or (z) file a general
consent to service of process in any such jurisdic on.  The Company shall promptly no fy the
Buyer who holds Registrable Securi es of the receipt by the Company of any no fica on with
respect to the suspension of the registra on or qualifica on of any of the Registrable Securi es
for sale under the securi es or “blue sky” laws of any jurisdic on in the United States or its
receipt of actual notice of the initiation or threat of any proceeding for such purpose.
 

e. Subject to Permi#ed Delays, as promptly as reasonably
prac cable a1er becoming aware of such event or facts, the Company shall no fy the Buyer in
wri ng if the Company has determined that the prospectus included in any Registra on
Statement, as then in effect, includes an untrue statement of a material fact or omits to state a
material fact required to be stated therein or necessary to make the statements therein, in light
of the circumstances under which they were made, not misleading, and as promptly as
reasonably prac cal (taking into account the Company’s good faith assessment of any adverse
consequences to the Company and its stockholders of premature disclosure of such event or
facts) prepare a prospectus supplement or amendment to such Registra on Statement to correct
such untrue statement or omission, and, upon the Buyer’s request, deliver a copy of such
prospectus supplement or amendment to the Buyer.  In providing this no ce to the Buyer, the
Company shall not include any other informa on about the facts underlying the Company’s
determina on and shall not in any way communicate any material nonpublic informa on about
the Company or the Common Stock to the Buyer.  The Company shall also promptly no fy the
Buyer in wri ng (i) when a prospectus or any prospectus supplement or post-effec ve
amendment has been filed, and when a Registration
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Statement or any post-effec ve amendment has become effec ve (no fica on of such
effec veness shall be delivered to the Buyer by facsimile or e-mail on the same day of such
effec veness), (ii) of any request by the SEC for amendments or supplements to any Registra on
Statement or related prospectus or related informa on, and (iii) of the Company’s reasonable
determina on that a post-effec ve amendment to a Registra on Statement would be
appropriate.  In no event shall the delivery of a no ce under this Sec on 3(e), or the resul ng
unavailability of a Registra on Statement, without regard to its dura on, for disposi on of
securi es by Buyer be considered a breach by the Company of its obliga ons under this
Agreement.  The preceding sentence in this Sec on 3(e) does not limit whether an event of
default has occurred as set forth in Section 9(a) of the Purchase Agreement.
 

f. The Company shall use its reasonable best efforts to prevent the
issuance of any stop order or other suspension of effec veness of any Registra on Statement, or
the suspension of the qualifica on of any Registrable Securi es for sale in any jurisdic on and, if
such an order or suspension is issued, to obtain the withdrawal of such order or suspension at
the earliest prac cal  me and to no fy the Buyer of the issuance of such order and the
resolu on thereof or its receipt of actual no ce of the ini a on or threat of any proceeding for
such purpose.

 
g. The Company shall (i) cause all the Registrable Securi es to be

listed on each securi es exchange on which securi es of the same class or series issued by the
Company are then listed, if any, if the lis ng of such Registrable Securi es is then permi#ed
under the rules of such exchange, or (ii) secure designa on and quota on of all the Registrable
Securi es if the Principal Market (as such term is defined in the Purchase Agreement) is an
automated quota on system.  The Company shall pay all fees and expenses in connec on with
satisfying its obligation under this Section.
 

h. The Company shall cooperate with the Buyer to facilitate the
 mely prepara on and delivery of cer ficates (not bearing any restric ve legend) represen ng
the Registrable Securi es to be offered pursuant to any Registra on Statement and enable such
cer ficates to be in such denomina ons or amounts as the Buyer may reasonably request and
registered in such names as the Buyer may request.
 

i. The Company shall at all  mes provide a transfer agent and
registrar with respect to its Common Stock.
 

j. If reasonably requested by the Buyer, the Company shall (i)
promptly incorporate in a prospectus supplement or post-effec ve amendment to the
Registra on Statement such informa on as the Buyer believes should be included therein
rela ng to the sale and distribu on of Registrable Securi es, including, without limita on,
informa on with respect to the number of Registrable Securi es being sold, the purchase price
being paid therefor and any other terms of the offering of the Registrable Securi es; (ii) make all
required filings of such prospectus supplement or post-effec ve amendment promptly a1er
being no fied of the ma#ers to be incorporated in such prospectus supplement or post-effec ve
amendment; and (iii) supplement or make amendments to any Registra on Statement (including
by means of any document incorporated therein by reference).
 

k. The Company shall use its reasonable best efforts to cause the
Registrable Securi es covered by any Registra on Statement to be registered with or approved
by such other governmental agencies or authori es in the United States as may be necessary to
consummate the disposition of such Registrable Securities.
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l. Within one (1) Business Day a1er any Registra on Statement is
ordered effec ve by the SEC, the Company shall deliver to the Transfer Agent for such
Registrable Securi es (with copies to the Buyer) confirma on that such Registra on Statement
has been declared effec ve by the SEC in the form a#ached hereto as Exhibit A.  Therea1er, if
reasonably requested by the Buyer at any time, the Company shall deliver to the Buyer a wri#en
confirma on of whether or not the effec veness of such Registra on Statement has lapsed at
any  me for any reason (including, without limita on, the issuance of a stop order) and whether
or not the Registra on Statement is currently effec ve and available to the Buyer for sale of all
of the Registrable Securities. 
 

m. The Company agrees to take all other reasonable ac ons as
necessary and reasonably requested by the Buyer to expedite and facilitate disposi on by the
Buyer of Registrable Securities pursuant to any Registration Statement.
 

4. OBLIGATIONS OF THE BUYER.
 

a. The Buyer has furnished to the Company in Exhibit B hereto such
informa on regarding itself, the Registrable Securi es held by it and the intended method of
disposi on of the Registrable Securi es held by it as required to effect the registra on of such
Registrable Securi es and shall execute such documents in connec on with such registra on as
the Company may reasonably request. The Company shall no fy the Buyer in wri ng of any
other informa on the Company reasonably requires from the Buyer in connec on with any
Registra on Statement hereunder. The Buyer will as promptly as prac cable no fy the Company
of any material change in the informa on set forth in Exhibit B, other than changes in its
ownership of the Common Stock.
 

b. The Buyer agrees to cooperate with the Company as reasonably
requested by the Company in connec on with the prepara on and filing of any amendments
and supplements to any Registration Statement hereunder.
 

c. The Buyer agrees that, upon receipt of any no ce from the
Company of the happening of any event or existence of facts of the kind described in Sec on 3(f)
or any no ce of the kind described in the first sentence of Sec on 3(e), the Buyer will
immediately discon nue disposi on of Registrable Securi es pursuant to any registra on
statement(s) covering such Registrable Securi es un l the Buyer’s receipt (which may be
accomplished through electronic delivery) of the copies of the filed supplemented or amended
registra on statement and/or prospectus contemplated by Sec on 3(f) or the first sentence of
Sec on 3(e).  In addi on, upon receipt of any no ce from the Company of the kind described in
the first sentence of Sec on 3(e), the Buyer will immediately discon nue purchases or sales of
any securi es of the Company unless such purchases or sales are in compliance with applicable
U.S. securi es laws.  Notwithstanding anything to the contrary, the Company shall cause its
Transfer Agent to deliver as promptly as prac cable shares of Common Stock without any
restric ve legend in accordance with the terms of the Purchase Agreement in connec on with
any sale of Registrable Securi es with respect to which the Buyer has received a Purchase No ce
or VWAP Purchase No ce (both as defined in the Purchase Agreement) prior to the Buyer’s
receipt of a no ce from the Company of the happening of any event of the kind described in
Section 3(f) or the first sentence of Section 3(e) and for which the Buyer has not yet settled.
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5. EXPENSES OF REGISTRATION.
 

All reasonable expenses of the Company, other than sales or brokerage
commissions and fees and disbursements of counsel for the Buyer, incurred in connec on with
registra ons, filings or qualifica ons pursuant to Sec ons 2 and 3, including, without limita on,
all registra on, lis ng and qualifica ons fees, printers and accoun ng fees, and fees and
disbursements of counsel for the Company, shall be paid by the Company.
 

6. INDEMNIFICATION.
 

a. To the fullest extent permi#ed by law, the Company will, and
hereby does, indemnify, hold harmless and defend the Buyer, each Person, if any, who controls
the Buyer, the members, the directors, officers, partners, employees, agents, representa ves of
the Buyer and each Person, if any, who controls the Buyer within the meaning of the 1933 Act or
the Securi es Exchange Act of 1934, as amended (the “1934 Act”) (each, an “Indemnified
Person”), against any losses, claims, damages, liabili es, judgments, fines, penal es, charges,
costs, reasonable a#orneys’ fees, amounts paid in se#lement (with the consent of the Company,
such consent not to be unreasonably withheld) or reasonable expenses, (collec vely, “Claims”)
reasonably incurred in inves ga ng, preparing or defending any ac on, claim, suit, inquiry,
proceeding, inves ga on or appeal taken from the foregoing by or before any court or
governmental, administra ve or other regulatory agency or body or the SEC, whether pending or
threatened, whether or not an indemnified party is or may be a party thereto (“Indemnified
Damages”), to which any of them may become subject insofar as such Claims (or ac ons or
proceedings, whether commenced or threatened, in respect thereof) arise out of or are based
upon: (i) any untrue statement or alleged untrue statement of a material fact in the Registra on
Statement, any New Registra on Statement or any post-effec ve amendment thereto or in any
filing made in connec on with the qualifica on of the offering under the securi es or other “blue
sky” laws of any jurisdic on in which Registrable Securi es are offered (“Blue Sky Filing”), or the
omission or alleged omission to state a material fact required to be stated therein or necessary to
make the statements therein not misleading, (ii) any untrue statement or alleged untrue
statement of a material fact contained in the final prospectus (as amended or supplemented, if
the Company files any amendment thereof or supplement thereto with the SEC) or the omission
or alleged omission to state therein any material fact necessary to make the statements made
therein, in light of the circumstances under which the statements therein were made, not
misleading, or (iii) any viola on or alleged viola on by the Company of the 1933 Act, the 1934
Act, any other law, including, without limitation, any state securities law, or any rule or regulation
thereunder rela ng to the offer or sale of the Registrable Securi es pursuant to the Registra on
Statement or any New Registra on Statement (the ma#ers in the foregoing clauses (i) through
(iii) being, collec vely, “Violations”).  The Company shall reimburse each Indemnified Person
promptly as such expenses are incurred and are due and payable, for any reasonable legal fees or
other reasonable expenses incurred by them in connec on with inves ga ng or defending any
such Claim.  Notwithstanding anything to the contrary contained herein, the indemnifica on
agreement contained in this Sec on 6(a): (A) shall not apply to a Claim by an Indemnified Person
arising out of or based upon a Viola on which occurs in reliance upon and in conformity with
informa on furnished in wri ng to the Company by the Buyer or such Indemnified Person
expressly for use in connec on with the prepara on of the Registra on Statement, any New
Registra on Statement or any such amendment thereof or supplement thereto, if such
prospectus was  mely made available by the Company; (B) with respect to any superseded
prospectus, shall not inure to the benefit of any such person from whom the person asser ng
any such Claim purchased the Registrable Securi es that are the subject thereof (or to the
benefit of any other Indemnified Person) if the untrue statement or omission of material fact
contained in the superseded

7
 

 



prospectus was corrected in the revised prospectus, as then amended or supplemented, if such
revised prospectus was  mely made available by the Company pursuant to Sec on 3(c) or
Sec on 3(e), and the Buyer was promptly advised in wri ng not to use the incorrect prospectus
prior to the use giving rise to a viola on; (C) shall not be available to the extent such Claim is
based on a failure of the Buyer to deliver, or to cause to be delivered, the prospectus made
available by the Company, if such prospectus was theretofore made available by the Company
pursuant to Sec on 3(c) or Sec on 3(e); and (D) shall not apply to amounts paid in se#lement of
any Claim if such se#lement is effected without the prior wri#en consent of the Company, which
consent shall not be unreasonably withheld.  Such indemnity shall remain in full force and effect
regardless of any inves ga on made by or on behalf of the Indemnified Person and shall survive
the transfer of the Registrable Securities by the Buyer pursuant to Section 9.
 

b. In connec on with the Registra on Statement or any New
Registra on Statement, the Buyer agrees to indemnify, hold harmless and defend, to the same
extent and in the same manner as is set forth in Sec on 6(a), the Company, each of its directors,
each of its officers who signs the Registra on Statement or any New Registra on Statement,
each Person, if any, who controls the Company within the meaning of the 1933 Act or the 1934
Act (collec vely and together with an Indemnified Person, an “Indemnified Party”), against any
Claim or Indemnified Damages to which any of them may become subject, under the 1933 Act,
the 1934 Act or otherwise, insofar as such Claim or Indemnified Damages arise out of or are based
upon any Viola on, in each case to the extent, and only to the extent, that such Viola on occurs
in reliance upon and in conformity with wri#en informa on about the Buyer set forth on Exhibit
B a#ached hereto or updated from  me to  me in wri ng by the Buyer and furnished to the
Company by the Buyer expressly for  use in the Registra on Statement or any New Registra on
Statement or from the failure of the Buyer to deliver or to cause to be delivered the prospectus
made available by the Company, if such prospectus was  mely made available by the Company
pursuant to Section 3(c) or Section 3(e); and, subject to Section 6(d), the Buyer will reimburse any
legal or other expenses reasonably incurred by them in connec on with inves ga ng or
defending any such Claim; provided, however, that the indemnity agreement contained in this
Sec on 6(b) and the agreement with respect to contribu on contained in Sec on 7 shall not
apply to amounts paid in se#lement of any Claim if such se#lement is effected without the prior
wri#en consent of the Buyer, which consent shall not be unreasonably withheld; provided,
further, however, that the Buyer shall be liable under this Sec on 6(b) for only that amount of a
Claim or Indemnified Damages as does not exceed the net proceeds to the Buyer as a result of
the sale of Registrable Securi es pursuant to such registra on statement.  Such indemnity shall
remain in full force and effect regardless of any inves ga on made by or on behalf of such
Indemnified Party and shall survive the transfer of the Registrable Securi es by the Buyer
pursuant to Section 9.
 

c. Promptly a1er receipt by an Indemnified Person or Indemnified
Party under this Sec on 6 of no ce of the commencement of any ac on or proceeding (including
any governmental ac on or proceeding) involving a Claim, such Indemnified Person or
Indemnified Party shall, if a Claim in respect thereof is to be made against any indemnifying party
under this Sec on 6, deliver to the indemnifying party a wri#en no ce of the commencement
thereof, and the indemnifying party shall have the right to par cipate in, and, to the extent the
indemnifying party so desires, jointly with any other indemnifying party similarly no ced, to
assume control of the defense thereof with counsel mutually sa sfactory to the indemnifying
party and the Indemnified Person or the Indemnified Party, as the case may be, and upon such
no ce, the indemnifying party shall not be liable to the Indemnified Person or Indemnified Party
for any legal or other expenses subsequently incurred by the Indemnified Person or Indemnified
Party in connec on with the defense thereof; provided, however, that an Indemnified Person or
Indemnified Party shall have the right to retain its own counsel with the fees and expenses to be
paid by the indemnifying
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party, if, in the reasonable opinion of counsel retained by the indemnifying party, the
representa on by such counsel of the Indemnified Person or Indemnified Party and the
indemnifying party would be inappropriate due to actual or poten al differing interests between
such Indemnified Person or Indemnified Party and any other party represented by such counsel
in such proceeding. The Indemnified Party or Indemnified Person shall cooperate with the
indemnifying party in connec on with any nego a on or defense of any such ac on or claim by
the indemnifying party and shall furnish to the indemnifying party all informa on reasonably
available to the Indemnified Party or Indemnified Person which relates to such ac on or
claim.  The indemnifying party shall keep the Indemnified Party or Indemnified Person fully
apprised as to the status of the defense or any se#lement nego a ons with respect thereto.  No
indemnifying party shall be liable for any se#lement of any ac on, claim or proceeding effected
without its wri#en consent, provided, however, that the indemnifying party shall not
unreasonably withhold, delay or condi on its consent.  No indemnifying party shall, without the
consent of the Indemnified Party or Indemnified Person, consent to entry of any judgment or
enter into any se#lement or other compromise which does not include as an uncondi onal term
thereof the giving by the claimant or plain ff to such Indemnified Party or Indemnified Person of
a release from all liability in respect to such claim or li ga on.  Following indemnifica on as
provided for hereunder, the indemnifying party shall be subrogated to all rights of the
Indemnified Party or Indemnified Person with respect to all third par es, firms or corpora ons
rela ng to the ma#er for which indemnifica on has been made.  The failure to deliver wri#en
no ce to the indemnifying party within a reasonable  me of the commencement of any such
ac on shall not relieve such indemnifying party of any liability to the Indemnified Person or
Indemnified Party under this Sec on 6, except to the extent that the indemnifying party is
prejudiced in its ability to defend such action.
 

d. The indemnifica on required by this Sec on 6 shall be made by
periodic payments of the amount thereof during the course of the inves ga on or defense, as
and when bills are received or Indemnified Damages are incurred.  Any person receiving a
payment pursuant to this Sec on 6 which person is later determined to not be en tled to such
payment shall return such payment to the person making it.
 

e. The indemnity agreements contained herein shall be in addi on
to (i) any cause of ac on or similar right of the Indemnified Party or Indemnified Person against
the indemnifying party or others, and (ii) any liabili es the indemnifying party may be subject to
pursuant to the law.
 

7. CONTRIBUTION.
 

To the extent any indemnifica on by an indemnifying party is prohibited or
limited by law, the indemnifying party agrees to make the maximum contribu on with respect to
any amounts for which it would otherwise be liable under Sec on 6 to the fullest extent
permi#ed by law; provided, however, that: (i) no seller of Registrable Securi es guilty of
fraudulent misrepresenta on (within the meaning of Sec on 11(f) of the 1933 Act) shall be
en tled to contribu on from any seller of Registrable Securi es who was not guilty of fraudulent
misrepresenta on; and (ii) contribu on by any seller of Registrable Securi es shall be limited in
amount to the net amount of proceeds received by such seller from the sale of such Registrable
Securities.
 

8. REPORTS AND DISCLOSURE UNDER THE SECURITIES ACTS.
 

With a view to making available to the Buyer the benefits of Rule 144
promulgated under the 1933 Act or any other similar rule or regula on of the SEC that may at
any time permit the Buyer to
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sell securi es of the Company to the public without registra on (“Rule 144”), the Company
agrees, at the Company’s sole expense, to:
 

a. use its reasonable best efforts to make and keep public
information available, as those terms are understood and defined in Rule 144;
 

b. use its reasonable best efforts to file with the SEC in a  mely
manner all reports and other documents required of the Company under the 1933 Act and the
1934 Act so long as the Company remains subject to such requirements and the filing of such
reports and other documents is required to sa sfy the current public informa on requirements
of Rule 144;
 

c. furnish to the Buyer so long as the Buyer owns Registrable
Securi es, as promptly as prac cable at Buyer’s request, (i) a wri#en statement by the Company
that it has complied in all material respects with the requirements of Rule 144(c)(1)(i) and (ii),
and (ii) such other informa on, if any, as may be reasonably requested to permit the Buyer to sell
such securities pursuant to Rule 144 without registration; and
 

d. take such addi onal ac on as is reasonably requested by the Buyer to
enable the Buyer to sell the Registrable Securi es pursuant to Rule 144, including, without
limita on, delivering all such legal opinions, consents, cer ficates, resolu ons and instruc ons to
the Company’s Transfer Agent as may be reasonably requested from  me to  me by the Buyer
and otherwise provide reasonable coopera on to the Buyer and the Buyer’s broker to effect such
sale of securities pursuant to Rule 144.
 

The Company agrees that damages may be an inadequate remedy for any breach
of the terms and provisions of this Sec on 8 and that Buyer shall, whether or not it is pursuing
any remedies at law, be en tled to seek equitable relief in the form of a preliminary or
permanent injunc ons, without having to post any bond or other security, upon any breach or
threatened breach of any such terms or provisions.
 

9. ASSIGNMENT OF REGISTRATION RIGHTS.
 

The Company shall not assign this Agreement or any rights or obliga ons
hereunder without the prior wri#en consent of the Buyer.  The Buyer may not assign its rights
under this Agreement without the prior written consent of the Company.
 

10. AMENDMENT OF REGISTRATION RIGHTS.
 

Provisions of this Agreement may be amended and the observance thereof may
be waived (either generally or in a par cular instance and either retroac vely or prospec vely)
only with the written consent of the Company and the Buyer.
 

11. MISCELLANEOUS.
 

a. Any no ces, consents or other communica ons required or permi#ed
to be given under the terms of this Agreement must be in wri ng and will be deemed to have
been delivered: (i) upon receipt, when delivered personally; (ii) upon receipt, when sent by
facsimile (provided confirma on of transmission is mechanically or electronically generated and
kept on file by the sending party); (iii) upon receipt, when sent by electronic message (provided
the recipient responds to the message and
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confirma on of both electronic messages are kept on file by the sending party); or (iv) one (1)
Business Day a1er  mely deposit with a na onally recognized overnight delivery service, in each
case properly addressed to the party to receive the same. The addresses and facsimile numbers
for such communications shall be:
 

If to the Company:
 

Cerecor Inc.
400 E. Pratt Street, Suite 606
Baltimore, MD 21202
Telephone: 410-552-8707
Facsimile: 443-708-0451
Attention:  Mariam E. Morris
Email: mmorris@cerecor.com

 
With a copy (which shall not constitute notice) to:

 
Cooley LLP
1299 Pennsylvania Avenue NW, Suite 700
Washington, DC 20004
Telephone: 202-728-7040
Facsimile: 202-842-7899
Attention: Brent B. Siler, Esq.
Email: bsiler@cooley.com

 
If to the Buyer:
 

Aspire Capital Fund, LLC
155 North Wacker Drive, Suite 1600
Chicago, IL 60606
Telephone: 312-658-0400
Facsimile: 312-658-4005
Attention: Steven G. Martin
Email: smartin@aspirecapital.com
 

With a copy (which shall not constitute notice) to:
 

Morrison & Foerster LLP
2000 Pennsylvania Avenue, NW, Suite 6000
Washington, DC 20006
Telephone: 202-778-1611
Facsimile: 202-887-0763
Attention: Martin P. Dunn, Esq.
Email: mdunn@mofo.com

 
or at such other address and/or facsimile number and/or to the a#en on of such other person as
the recipient party has specified by wri#en no ce given to each other party one (1) Business Day
prior to the effec veness of such change.  Wri#en confirma on of receipt (A) given by the
recipient of such notice,
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consent or other communica on, (B) mechanically or electronically generated by the sender’s
facsimile machine containing the  me, date, and recipient facsimile number, (C) electronically
generated by the sender’s electronic mail containing the  me, date and recipient email address
or (D) provided by a na onally recognized overnight delivery service, shall be rebu#able evidence
of receipt in accordance with clause (i), (ii), (iii) or (iv) above, respec vely.  Any party to this
Agreement may give any no ce or other communica on hereunder using any other means
(including messenger service, ordinary mail or electronic mail), but no such no ce or other
communica on shall be deemed to have been duly given unless it actually is received by the
party for whom it is intended.
 

b. No failure or delay in the exercise of any power, right or
privilege hereunder shall operate as a waiver thereof, nor shall any single or par al exercise of
any such power, right or privilege preclude other or further exercise thereof or of any other right,
power or privilege.
 

c. T he corporate laws of the State of Delaware shall govern all
issues concerning the rela ve rights of the Company and its stockholders.  All other ques ons
concerning the construc on, validity, enforcement and interpreta on of this Agreement shall be
governed by the internal laws of the State of Illinois, without giving effect to any choice of law or
conflict of law provision or rule (whether of the State of Illinois or any other jurisdic ons) that
would cause the applica on of the laws of any jurisdic ons other than the State of Illinois.  Each
party hereby irrevocably submits to the exclusive jurisdic on of the state and federal courts
siSng in the City of Chicago for the adjudica on of any dispute hereunder or in connec on
herewith or with any transac on contemplated hereby or discussed herein, and hereby
irrevocably waives, and agrees not to assert in any suit, ac on or proceeding, any claim that it is
not personally subject to the jurisdic on of any such court, that such suit, ac on or proceeding is
brought in an inconvenient forum or that the venue of such suit, ac on or proceeding is
improper.  Each party hereby irrevocably waives personal service of process and consents to
process being served in any such suit, ac on or proceeding by mailing a copy thereof to such
party at the address for such no ces to it under this Agreement and agrees that such service shall
cons tute good and sufficient service of process and no ce thereof.  Nothing contained herein
shall be deemed to limit in any way any right to serve process in any manner permi#ed by law.  If
any provision of this Agreement shall be invalid or unenforceable in any jurisdic on, such
invalidity or unenforceability shall not affect the validity or enforceability of the remainder of this
Agreement in that jurisdic on or the validity or enforceability of any provision of this Agreement
in any other jurisdic on.  EACH PARTY HEREBY IRREVOCABLY WAIVES ANY RIGHT IT MAY HAVE,
AND AGREES NOT TO REQUEST, A JURY TRIAL FOR THE ADJUDICATION OF ANY DISPUTE
HEREUNDER OR IN CONNECTION HEREWITH OR ARISING OUT OF THIS AGREEMENT OR ANY
TRANSACTION CONTEMPLATED HEREBY.
 

d. This Agreement, the Purchase Agreement and the other
Transac on Documents cons tute the en re understanding among the par es hereto with
respect to the subject ma#er hereof and thereof.  There are no restric ons, promises, warran es
or undertakings, other than those set forth or referred to herein and therein.  This Agreement,
the Purchase Agreement and the other Transac on Documents supersede all other prior oral or
wri#en agreements between the Buyer, the Company, their affiliates and persons ac ng on their
behalf with respect to the subject matter hereof and thereof.
 

e. Subject to the requirements of Sec on 9, this Agreement shall
inure to the benefit of and be binding upon the permi#ed successors and assigns of each of the
parties hereto.
 

f. The headings in this Agreement are for convenience of reference
and shall not form part of, or affect the interpretation of, this Agreement.
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g. This Agreement may be executed in two or more iden cal

counterparts, all of which shall be considered one and the same agreement and shall become
effec ve when counterparts have been signed by each party and delivered to the other party;
provided that a facsimile or pdf (or other electronic reproduc on of a) signature shall be
considered due execu on and shall be binding upon the signatory thereto with the same force
and effect as if the signature were an original, not a facsimile or pdf (or other electronic
reproduction of a) signature.
 

h. Each party shall do and perform, or cause to be done and
performed, all such further acts and things, and shall execute and deliver all such other
agreements, cer ficates, instruments and documents as the other party may reasonably request
in order to carry out the intent and accomplish the purposes of this Agreement and the
consummation of the transactions contemplated hereby.
 

i. The language used in this Agreement will be deemed to be the
language chosen by the par es to express their mutual intent and no rules of strict construc on
will be applied against any party.
 

j. This Agreement is intended for the benefit of the par es hereto
and their respec ve permi#ed successors and assigns, and is not for the benefit of, nor may any
provision hereof be enforced by, any other Person.
 

* * * * *
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IN WITNESS WHEREOF, the parties have caused this Registration Rights Agreement to be

duly executed as of day and year first above written.
 
 
 

THE COMPANY:
 
CERECOR INC.
 
 
By: /s/ Mariam E. Morris_____
Name: Mariam E. Morris
Title: Chief Financial Officer
 
 
BUYER:

 
ASPIRE CAPITAL FUND, LLC
BY: ASPIRE CAPITAL PARTNERS, LLC
BY:  SGM HOLDINGS CORP.
 
By:_/s/ Steven G. Martin_____
Name: Steven G. Martin
Title: President

 
 
 
 
 
 
 
 

 

 



 
EXHIBIT A

FORM OF NOTICE OF EFFECTIVENESS OF REGISTRATION STATEMENT
 
[Date]
 
American Stock Transfer & Trust Company, LLC
6201 15th Avenue
Brooklyn, NY 11219
Attention: Maritza Merced
 

RE:  CERECOR INC.
 
Ladies and Gentlemen:
 

We refer to that certain Common Stock Purchase Agreement, dated as of September 8,
2016 (the “Purchase Agreement”), entered into by and between CERECOR INC., a Delaware
corpora on (the “Company”) and ASPIRE CAPITAL FUND, LLC (the “Buyer”) pursuant to which
the Company has agreed to issue to the Buyer shares of the Company’s Common Stock, par value
$0.001 per share (the “Common Stock”), in an amount up to Fi1een Million Dollars
($15,000,000), in accordance with the terms of the Purchase Agreement. In connec on with the
transac ons contemplated by the Purchase Agreement, the Company has registered with the
U.S. Securi es and Exchange Commission (the “SEC”) the sale by the Buyer of the following
shares of Common Stock:

 
(1) up to [Total # of Purchase Shares, including Ini al Purchase Shares]  shares of

Common Stock to be issued upon purchase from the Company by the Buyer from
time to time (the “Purchase Shares”); and
 

(2)  175,000 shares of Common Stock which have been issued to the Buyer as a
commitment fee (the “Commitment Shares”). 

 
In connec on with the transac ons contemplated by the Purchase Agreement, the Company has
filed a registra on statement on Form S-1 (File No. 333_________) (the “Registration
Statement”) with the SEC rela ng to the sale by the Buyer of the Purchase Shares and the
Commitment Shares.  Accordingly, we advise you that (i) the SEC has entered an order declaring
the Registra on Statement effec ve under the Securi es Act of 1933 Act (the “1933 Act”) at ___
[A./P.]M. on __________, 201_, (ii) we have no knowledge, a1er review of the stop order
no fica on website maintained by the SEC, that any stop order suspending its effec veness has
been issued or that any proceedings for that purpose are pending before, or threatened by, the
SEC and (iii) the Purchase Shares and the Commitment Shares are available for sale under the
1933 Act pursuant to the Registra on Statement.  Accordingly, and in reliance on certain
covenants made by the Buyer regarding the manner of sale of the Shares, cer ficates
representing the Shares may be issued without any restrictive legend.
 

Very truly yours,

 
By: ____________________
      [Company Counsel]

CC:Aspire Capital Fund, LLC

 

 



 
EXHIBIT B

 
Information About The Buyer Furnished To The Company By The Buyer

Expressly For Use In Connection With The Registration Statement and Prospectus
 
Aspire Capital Partners LLC (“Aspire Partners”) is the Managing Member of Aspire Capital Fund
LLC (“Aspire Fund”).  SGM Holdings Corp (“SGM”) is the Managing Member of Aspire
Partners.  Mr. Steven G. Mar n (“Mr. Mar n”) is the president and sole shareholder of SGM, as
well as a principal of Aspire Partners.  Mr. Erik J. Brown (“Mr. Brown”) is the president and sole
shareholder of Red Cedar Capital Corp (“Red Cedar”), which is a principal of Aspire Partners.  Mr.
Christos Komissopoulos (“Mr. Komissopoulos”) is president and sole shareholder of Chrisko
Investors Inc (“Chrisko”), which is a principal of Aspire Partners.  Each of Aspire Partners, SGM,
Red Cedar, Chrisko, Mr. Mar n, Mr. Brown, and Mr. Komissopoulos may be deemed to be a
beneficial owner of common stock held by Aspire Fund. Each of Aspire Partners, SGM, Red Cedar,
Chrisko, Mr. Mar n, Mr. Brown, and Mr. Komissopoulos disclaims beneficial ownership of the
common stock held by Aspire Fund.
 

Plan of Distribution
 
The common stock may be sold or distributed from time to time by the selling stockholder
directly to one or more purchasers or through brokers, dealers, or underwriters who may act
solely as agents at market prices prevailing at the time of sale, at prices related to the prevailing
market prices, at negotiated prices, or at fixed prices, which may be changed. The sale of the
common stock offered by this prospectus may be effected in one or more of the following
methods:

· ordinary brokers’ transactions;

· transactions involving cross or block trades;

· through brokers, dealers, or underwriters who may act solely as agents;

· “at the market” into an existing market for the common stock;

· in other ways not involving market makers or established business markets,
including direct sales to purchasers or sales effected through agents;

· in privately negotiated transactions; or

· any combination of the foregoing.
 
In order to comply with the securities laws of certain states, if applicable, the shares may be sold
only through registered or licensed brokers or dealers.  In addition, in certain states, the shares
may not be sold unless they have been registered or qualified for sale in the state or an
exemption from the registration or qualification requirement is available and complied with.
 
The selling stockholder may also sell shares of common stock under Rule 144 promulgated under
the Securities Act, if available, rather than under this prospectus. In addition, the selling
stockholder may transfer the shares of common stock by other means not described in this
prospectus.
 
Brokers, dealers, underwriters, or agents participating in the distribution of the shares as agents
may receive compensation in the form of commissions, discounts, or concessions from the selling
stockholder and/or purchasers of the common stock for whom the broker-dealers may act as
agent.  

 

 



 
Aspire Capital has informed us that each such broker-dealer will receive commissions from Aspire
Capital which will not exceed customary brokerage commissions. 
 
The selling stockholder and its affiliates have agreed not to engage in any direct or indirect short
selling or hedging of our common stock during the term of the Purchase Agreement.
 
The selling stockholder is an “underwriter” within the meaning of the Securities Act.
 
We have advised the selling stockholder that while it is engaged in a distribution of the shares
included in this prospectus, it is required to comply with Regulation M promulgated under the
Securities Exchange Act of 1934, as amended. With certain exceptions, Regulation M precludes
the selling stockholder, any affiliated purchasers, and any broker-dealer or other person who
participates in the distribution from bidding for or purchasing, or attempting to induce any
person to bid for or purchase any security which is the subject of the distribution until the entire
distribution is complete. Regulation M also prohibits any bids or purchases made in order to
stabilize the price of a security in connection with the distribution of that security. All of the
foregoing may affect the marketability of the shares offered hereby this prospectus.
 
We may suspend the sale of shares by the selling stockholder pursuant to this prospectus for
certain periods of time for certain reasons, including if the prospectus is required to be
supplemented or amended to include additional material information.
 
This offering as it relates to Aspire Capital will terminate on the date that all shares offered by
this prospectus have been sold by Aspire Capital.
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COMMON STOCK PURCHASE AGREEMENT

 
COMMON STOCK PURCHASE AGREEMENT (the “Agreement”), dated as of September 8,

2016, by and between CERECOR INC., a Delaware corpora on (the “Company”), and ASPIRE
CAPITAL FUND, LLC, an Illinois limited liability company (the “Buyer”).  Capitalized terms used
herein and not otherwise defined herein are defined in Section 10 hereof.
 

WHEREAS:
 

Subject to the terms and condi ons set forth in this Agreement, the Company wishes to
sell to the Buyer, and the Buyer wishes to buy from the Company, up to Fi1een Million Dollars
($15,000,000) of the Company’s common stock, par value $0.001 (the “Common Stock”).  The
shares of Common Stock to be purchased hereunder are referred to herein as the “Purchase
Shares.”
 

NOW THEREFORE, the Company and the Buyer hereby agree as follows:
 

1. PURCHASE OF COMMON STOCK. 
 

Subject to the terms and condi ons set forth in this Agreement, the Company has the
right to sell to the Buyer, and the Buyer has the obliga on to purchase from the Company,
Purchase Shares as follows:
 

(a) Ini al Purchase; Commencement of Purchases of Common Stock.  Immediately
upon the execu on of this Agreement, the Buyer shall purchase from the Company 250,000
Purchase Shares and upon receipt of such Purchase Shares shall pay to the Company as the
purchase price therefor, via wire transfer, One Million Dollars ($1,000,000) (such purchase the
“Initial Purchase” and such Purchase Shares are referred to herein as “Ini2al Purchase Shares”). 
Upon issuance and payment therefor as provided herein, such Ini al Purchase Shares shall be
validly issued and fully paid and non-assessable.  The Ini al Purchase Shares shall be issued to the
Buyer bearing the restric ve legend set forth in Sec on 4(e).  Therea1er, the purchase and sale
of Purchase Shares hereunder shall occur from  me to  me upon wri#en no ces by the
Company to the Buyer on the terms and condi ons as set forth herein following the sa sfac on
of the condi ons (the “Commencement”) as set forth in Sec ons 6 and 7 below (the date of
satisfaction of such conditions, the “Commencement Date”).
 

(b) The Company’s Right to Require Regular Purchases.  Subject to the terms and
condi ons of this Agreement, on any given Business Day a1er the Commencement Date, the
Company shall have the right but not the obliga on to direct the Buyer by its delivery to the
Buyer of a Purchase No ce from  me to  me, and the Buyer thereupon shall have the obliga on,
to buy the number of Purchase Shares specified in such no ce, up to 50,000 Purchase Shares, on
such Business Day (as long as such notice is delivered on or before 5:00 p.m. Eastern time on such
Business Day) (each such purchase, a “Regular Purchase”) at the Purchase Price on the Purchase
Date; however, in no event shall the Purchase Amount of a Regular Purchase exceed Five
Hundred Thousand Dollars ($500,000) per Business Day.  The Company may deliver addi onal
Purchase No ces to the Buyer from  me to  me so long as the most recent purchase has been
completed.  The share amounts in this Sec on 1(b) shall be appropriately adjusted for any
reorganiza on, recapitaliza on, non-cash dividend, stock split, reverse stock split or other similar
transaction. 
 

 



(c) VWAP Purchases.  Subject to the terms and condi ons of this Agreement, in
addi on to purchases of Purchase Shares as described in Sec on 1(b) above, with one Business
Day’s prior wri#en no ce (as long as such no ce is delivered on or before 5:00 p.m. Eastern  me
on the Business Day immediately preceding the VWAP Purchase Date), the Company shall also
have the right but not the obliga on to direct the Buyer by the Company’s delivery to the Buyer
of a VWAP Purchase No ce from  me to  me, and the Buyer thereupon shall have the
obliga on, to buy the VWAP Purchase Share Percentage of the trading volume of the Common
Stock on the VWAP Purchase Date up to the VWAP Purchase Share Volume Maximum on the
VWAP Purchase Date (each such purchase, a “VWAP Purchase”) at the VWAP Purchase
Price.  The Company may deliver a VWAP Purchase No ce to the Buyer on or before 5:00 p.m.
Eastern  me on a date on which the Company also submi#ed a Purchase No ce for a Regular
Purchase of at least 50,000 Purchase Shares to the Buyer. The share amount in the prior
sentence shall be appropriately adjusted for any reorganiza on, recapitaliza on, non-cash
dividend, stock split, reverse stock split, or other similar transac on. A VWAP Purchase shall
automa cally be deemed completed at such  me on the VWAP Purchase Date that the Sale Price
falls below the VWAP Minimum Price Threshold; in such circumstance, the VWAP Purchase
Amount shall be calculated using (i) the VWAP Purchase Share Percentage of the aggregate
shares traded on the Principal Market for such por on of the VWAP Purchase Date prior to the
 me that the Sale Price fell below the VWAP Minimum Price Threshold and (ii) a VWAP Purchase
Price calculated using the volume weighted average price of Common Stock sold during such
por on of the VWAP Purchase Date prior to the  me that the Sale Price fell below the VWAP
Minimum Price Threshold.  Each VWAP Purchase No ce must be accompanied by instruc ons to
the Company’s Transfer Agent to immediately issue to the Buyer an amount of Common Stock
equal to the VWAP Purchase Share Es mate, a good faith es mate by the Company of the
number of Purchase Shares that the Buyer shall have the obliga on to buy pursuant to the VWAP
Purchase No ce.  In no event shall the Buyer, pursuant to any VWAP Purchase, purchase a
number of Purchase Shares that exceeds the VWAP Purchase Share Es mate issued on the VWAP
Purchase Date in connec on with such VWAP Purchase No ce; however, the Buyer will
immediately return to the Company any amount of Common Stock issued pursuant to the VWAP
Purchase Share Es mate that exceeds the number of Purchase Shares the Buyer actually
purchases in connec on with such VWAP Purchase.  Upon comple on of each VWAP Purchase
Date, the Buyer shall submit to the Company a confirma on of the VWAP Purchase in form and
substance reasonably acceptable to the Company.  The Company may deliver addi onal VWAP
Purchase No ces to the Buyer from  me to  me so long as the most recent purchase has been
completed. 
 

(d) Payment for Purchase Shares.  For each Regular Purchase, the Buyer shall pay to
the Company an amount equal to the Purchase Amount as full payment for such Purchase Shares
via wire transfer of immediately available funds on the same Business Day that the Buyer
receives such Purchase Shares.  For each VWAP Purchase, the Buyer shall pay to the Company an
amount equal to the VWAP Purchase Amount as full payment for such Purchase Shares via wire
transfer of immediately available funds on the third Business Day following the VWAP Purchase
Date.  All payments made under this Agreement shall be made in lawful money of the United
States of America via wire transfer of immediately available funds to such account as the
Company may from  me to  me designate by wri#en no ce in accordance with the provisions of
this Agreement.  Whenever any amount expressed to be due by the terms of this Agreement is
due on any day that is not a Business Day, the same shall instead be due on the next succeeding
day that is a Business Day. 
 

(e) Purchase Price Floor.  The Company and the Buyer shall not effect any sales
under this Agreement on any Purchase Date where the Closing Sale Price is less than the Floor
Price.  “Floor Price” means $0.50 per share of Common Stock, which shall be appropriately
adjusted for any reorganiza on, recapitaliza on, non-cash dividend, stock split, reverse stock
split or other similar transaction.
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(f) Records of Purchases.  The Buyer and the Company shall each maintain records

showing the remaining Available Amount at any given  me and the dates and Purchase Amounts
for each purchase, or shall use such other method reasonably sa sfactory to the Buyer and the
Company to reconcile the remaining Available Amount.
 

(g) Taxes.  The Company shall pay any and all transfer, stamp or similar taxes that
may be payable with respect to the issuance and delivery of any shares of Common Stock to the
Buyer made under this Agreement.

 
(h) Compliance with Principal Market Rules.  Notwithstanding anything in this

Agreement to the contrary, and in addi on to the limita ons set forth in Sec on 1(e), the total
number of shares of Common Stock that may be issued under this Agreement, including the
Commitment Shares (as defined in Sec on 4(e) hereof), shall be limited to 1,729,163 shares of
Common Stock (the “Exchange Cap”), which equals 19.99% of the Company’s outstanding shares
of Common Stock as of the date hereof, unless stockholder approval is obtained to issue more
than such 19.99%.  The Exchange Cap shall be appropriately adjusted for any reorganiza on,
recapitaliza on, non-cash dividend, stock split, reverse stock split or other similar transac on.
The foregoing limita on shall not apply if stockholder approval has not been obtained and at any
 me the Exchange Cap is reached and at all  mes therea1er the average price paid for all
shares of Common Stock issued under this Agreement is equal to or greater than $3.86 (the
“Minimum Price”), a price equal to the consolidated closing bid price on the date hereof (in such
circumstance, for purposes of the Principal Market, the transac on contemplated hereby would
not be “below market” and the Exchange Cap would not apply).    The Minimum Price shall be
appropriately adjusted for any reorganiza on, recapitaliza on, non-cash dividend, stock split,
reverse stock split or other similar transac on. Notwithstanding the foregoing, the Company shall
not be required or permi#ed to issue, and the Buyer shall not be required to purchase, any
shares of Common Stock under this Agreement if such issuance would violate the rules or
regula ons of the Principal Market. The Company may, in its sole discre on, determine whether
to obtain stockholder approval to issue more than 19.99% of its outstanding shares of Common
Stock hereunder if such issuance would require stockholder approval under the rules or
regulations of the Principal Market.

 
(i)  Beneficial Ownership Limita on.  The Company shall not issue and the Buyer

shall not purchase any shares of Common Stock under this Agreement if such shares proposed
to be issued and sold, when aggregated with all other shares of Common Stock then owned
beneficially (as calculated pursuant to Sec on 13(d) of the Exchange Act and Rule 13d-3
promulgated thereunder) by the Buyer and its affiliates would result in the beneficial ownership
by the Buyer and its affiliates of more than 19.99% of the then issued and outstanding shares of
Common Stock. 

 
2. BUYER’S REPRESENTATIONS AND WARRANTIES.

 
The Buyer represents and warrants to the Company that as of the date hereof and as of

the Commencement Date:
 

(a) Investment Purpose.  The Buyer is entering into this Agreement and acquiring
the Commitment Shares (as defined in Sec on 4(e) hereof) and the Purchase Shares (the
Purchase Shares and the Commitment Shares are collec vely referred to herein as the
“Securities”), for its own account for investment only and not with a view towards, or for resale in
connection with, the public sale or
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distribu on thereof; provided however, by making the representa ons herein, the Buyer does
not agree to hold any of the Securities for any minimum or other specific term.

 
(b) Accredited Investor Status.  The Buyer is an “accredited investor” as that term is

defined in Rule 501(a)(3) of Regulation D of the 1933 Act.
 

(c) Reliance on Exemp ons.  The Buyer understands that the Securi es are being
offered and sold to it in reliance on specific exemp ons from the registra on requirements of
United States federal and state securi es laws and that the Company is relying in part upon the
truth and accuracy of, and the Buyer's compliance with, the representa ons, warran es,
agreements, acknowledgments and understandings of the Buyer set forth herein in order to
determine the availability of such exemp ons and the eligibility of the Buyer to acquire the
Securities.
 

(d) Information.  The Buyer has been furnished with all materials rela ng to the
business, finances and opera ons of the Company and materials rela ng to the offer and sale of
the Securi es that have been reasonably requested by the Buyer, including, without limita on,
the SEC Documents (as defined in Sec on 3(f) hereof).  The Buyer understands that its
investment in the Securi es involves a high degree of risk.  The Buyer (i) is able to bear the
economic risk of an investment in the Securi es including a total loss, (ii) has such knowledge and
experience in financial and business ma#ers that it is capable of evalua ng the merits and risks
of the proposed investment in the Securi es and (iii) has had an opportunity to ask ques ons of
and receive answers from the officers of the Company concerning the financial condi on and
business of the Company and other ma#ers related to an investment in the Securi es.  Neither
such inquiries nor any other due diligence inves ga ons conducted by the Buyer or its
representa ves shall modify, amend or affect the Buyer’s right to rely on the Company’s
representa ons and warran es contained in Sec on 3 below.  The Buyer has sought such
accoun ng, legal and tax advice as it has considered necessary to make an informed investment
decision with respect to its acquisition of the Securities.
 

(e) No Governmental Review.  The Buyer understands that no United States federal
or state agency or any other government or governmental agency has passed on or made any
recommenda on or endorsement of the Securi es or the fairness or suitability of the investment
in the Securi es nor have such authori es passed upon or endorsed the merits of the offering of
the Securities.
 

(f) Transfer or Sale.  The Buyer understands that except as provided in the
Registra on Rights Agreement (as defined in Sec on 4(a) hereof): (i) the Securi es have not been
and are not being registered under the 1933 Act or any state securi es laws, and may not be
offered for sale, sold, assigned or transferred unless (A) subsequently registered thereunder or
(B) an exemp on exists permiSng such Securi es to be sold, assigned or transferred without
such registra on; (ii) any sale of the Securi es made in reliance on Rule 144 may be made only in
accordance with the terms of Rule 144 and further, if Rule 144 is not applicable, any resale of
the  Securi es under circumstances in which the seller (or the person through whom the sale is
made) may be deemed to be an underwriter (as that term is defined in the 1933 Act) may require
compliance with some other exemp on under the 1933 Act or the rules and regula ons of the
SEC thereunder; and (iii) neither the Company nor any other person is under any obliga on to
register the Securities under the 1933 Act or any state securities laws or to comply with the terms
and conditions of any exemption thereunder.
 

(g) Organization.  The Buyer is a limited liability company duly organized and validly
exis ng in good standing under the laws of the jurisdic on in which it is organized, and has the
requisite
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organiza onal power and authority to own its proper es and to carry on its business as now
being conducted.

 
(h) Validity; Enforcement.  This Agreement has been duly and validly authorized,

executed and delivered on behalf of the Buyer and is a valid and binding agreement of the Buyer
enforceable against the Buyer in accordance with its terms, subject as to enforceability to (i)
general principles of equity and to applicable bankruptcy, insolvency, reorganiza on,
moratorium, liquida on and other similar laws rela ng to, or affec ng generally, the
enforcement of applicable creditors’ rights and remedies and (ii) public policy underlying any
law, rule or regula on (including any federal or state securi es law, rule or regula on) with
regards to indemnifica on, contribu on or exculpa on. The execu on and delivery of the
Transac on Documents by the Buyer and the consumma on by it of the transac ons
contemplated hereby and thereby do not conflict with the Buyer’s cer ficate of organiza on or
opera ng agreement or similar documents, and do not require further consent or authoriza on
by the Buyer, its managers or its members. 
 

(i) Residency.  The Buyer is a resident of the State of Illinois.
 

(j) No Prior Short Selling.  The Buyer represents and warrants to the Company that
at no  me prior to the date of this Agreement has any of the Buyer, its agents, representa ves or
affiliates engaged in or effected, in any manner whatsoever, directly or indirectly, any (i) “short
sale” (as such term is defined in Sec on 242.200 of Regula on SHO of the Securi es Exchange
Act of 1934, as amended (the “1934 Act”)) of the Common Stock or (ii) hedging transac on,
which establishes a net short position with respect to the Common Stock.

 
3. REPRESENTATIONS AND WARRANTIES OF THE COMPANY. 

 
The Company represents and warrants to the Buyer that as of the date hereof and as of

the Commencement Date:
 

(a) Organiza on and Qualifica on.  The Company and its “Subsidiaries” (which for
purposes of this Agreement means any en ty in which the Company, directly or indirectly, owns
more than 50% of the vo ng stock or capital stock or other similar equity interests) are
corpora ons or limited liability companies duly organized and validly exis ng in good standing
under the laws of the jurisdic on in which they are incorporated or organized, and have the
requisite corporate or organiza onal power and authority to own their proper es and to carry on
their business as now being conducted.  Each of the Company and its Subsidiaries is duly qualified
as a foreign corpora on or limited liability company to do business and is in good standing in
every jurisdic on in which its ownership of property or the nature of the business conducted by
it makes such qualification necessary, except to the extent that the failure to be so qualified or be
in good standing could not reasonably be expected to have a Material Adverse Effect.  As used in
this Agreement, “Material Adverse Effect” means any material adverse effect on any of: (i) the
business, proper es, assets, opera ons, results of opera ons or financial condi on of the
Company and its Subsidiaries, if any, taken as a whole, or (ii) the authority or ability of the
Company to perform its obliga ons under the Transac on Documents (as defined in Sec on 3(b)
hereof).  The Company has no material Subsidiaries except as set forth on Schedule 3(a). 
 

(b) Authoriza on; Enforcement; Validity.  (i) The Company has the requisite
corporate power and authority to enter into and perform its obliga ons under this Agreement,
the Registra on Rights Agreement and each of the other agreements entered into by the par es
on the Commencement Date
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and a#ached hereto as exhibits to this Agreement (collec vely, the “Transac2on Documents”),
and to issue the Securi es in accordance with the terms hereof and thereof, (ii) the execu on
and delivery of the Transac on Documents by the Company and the consumma on by it of the
transac ons contemplated hereby and thereby, including without limita on, the issuance of the
Commitment Shares and the reserva on for issuance and the issuance of the Purchase Shares
issuable under this Agreement, have been duly authorized by the Company’s Board of Directors
or duly authorized commi#ee thereof, do not conflict with the Company’s Certificate of
Incorpora on or Bylaws, and do not require further consent or authoriza on by the Company, its
Board of Directors or its stockholders (other than as contemplated by Sec on 1(h) hereof), (iii)
this Agreement has been, and each other Transac on Document shall be on the Commencement
Date, duly executed and delivered by the Company and (iv) this Agreement cons tutes, and each
other Transac on Document upon its execu on on behalf of the Company, shall cons tute, the
valid and binding obliga ons of the Company enforceable against the Company in accordance
with their terms, except as such enforceability may be limited by (y) general principles of equity
or applicable bankruptcy, insolvency, reorganiza on, moratorium, liquida on or similar laws
rela ng to, or affec ng generally, the enforcement of creditors' rights and remedies  and (z)
public policy underlying any law, rule or regula on (including any federal or states securi es law,
rule or regula on) with regards to indemnifica on, contribu on or exculpa on.  The Board of
Directors of the Company or duly authorized commi#ee thereof has approved the resolu ons
(the “Signing Resolutions”) substantially in the form as set forth as Exhibit B-1 attached hereto to
authorize this Agreement and the transac ons contemplated hereby.  The Signing Resolu ons
are valid, in full force and effect and have not been modified or supplemented in any material
respect other than by the resolu ons set forth in Exhibit B-2 a#ached hereto regarding the
registra on statement referred to in Sec on 4 hereof.  The Company has delivered to the Buyer a
true and correct copy of the Signing Resolu ons as approved by the Board of Directors of the
Company or an appropriate Board committee. 
 

(c) Capitalization.  As of the date hereof, the authorized capital stock of the
Company consists of (i) 200,000,000 shares of Common Stock, par value $0.001, of which as of
the date hereof, 8,650,143 shares are issued and outstanding, zero shares are held as treasury
shares, 2,515,428 shares are reserved for future issuance pursuant to the Company’s equity
incen ve plans, of which approximately 732,290 shares remain available for future op on grants
or stock awards, and 7,400,934 shares are issuable and reserved for issuance pursuant to
securi es (other than stock op ons or equity based awards issued pursuant to the Company’s
stock incen ve plans) exercisable or exchangeable for, or conver ble into, shares of Common
Stock, and (ii) 5,000,000 shares of preferred stock, none of which have been designated or are
issued and outstanding.  All of such outstanding shares have been, or upon issuance will be,
validly issued and are fully paid and non-assessable.  Except as disclosed in Schedule 3(c), (i) no
shares of the Company’s capital stock are subject to preemp ve rights or any other similar rights
or any liens or encumbrances suffered or permi#ed by the Company, (ii) there are no
outstanding debt securi es of the Company or any of its Subsidiaries, (iii) there are no
outstanding options, warrants, scrip, rights to subscribe to, calls or commitments of any character
whatsoever rela ng to, or securi es or rights conver ble into, any shares of capital stock of the
Company or any of its Subsidiaries, or contracts, commitments, understandings or arrangements
by which the Company or any of its Subsidiaries is or may become bound to issue addi onal
shares of capital stock of the Company or any of its Subsidiaries or op ons, warrants, scrip, rights
to subscribe to, calls or commitments of any character whatsoever rela ng to, or securi es or
rights conver ble into, any shares of capital stock of the Company or any of its Subsidiaries, (iv)
there are no material agreements or arrangements under which the Company or any of its
Subsidiaries is obligated to register the sale of any of their securi es under the 1933 Act (except
(a) the Registra on Rights Agreement and (b) that certain Second Amended and Restated
Investors’ Rights Agreement, dated as of July 11, 2014), (v) there are no outstanding securi es or
instruments of the
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Company or any of its Subsidiaries which contain any redemp on or similar provisions, and there
are no contracts, commitments, understandings or arrangements by which the Company or any
of its Subsidiaries is or may become bound to redeem a security of the Company or any of its
Subsidiaries, (vi) there are no securi es or instruments containing an -dilu on or similar
provisions that will be triggered by the issuance of the Securi es as described in this Agreement
and (vii) the Company does not have any stock apprecia on rights or “phantom stock” plans or
agreements or any similar plan or agreement.  The Company has furnished or made available to
the Buyer true and correct copies of the Company’s Certificate of Incorpora on, as amended and
as in effect on the date hereof (the “Certificate of Incorpora2on”), and the Company’s Bylaws,
as amended and as in effect on the date hereof (the “Bylaws”).
 

(d) Issuance of Securi es.  The Commitment Shares and the Ini al Purchase Shares
have been duly authorized and, upon issuance in accordance with the terms hereof, the
Commitment Shares and the Ini al Purchase Shares shall be (i) validly issued, fully paid and non-
assessable and (ii) free from all taxes, liens and charges with respect to the issuance thereof.  At
least an addi onal 3,500,000 shares of Common Stock have been duly authorized and reserved
for issuance upon future purchase as Purchase Shares under this Agreement.  Upon issuance and
payment therefore in accordance with the terms and condi ons of this Agreement, such
Purchase Shares shall be validly issued, fully paid and non-assessable and free from all taxes, liens
and charges with respect to the issue thereof, with the holders being en tled to all rights
accorded to a holder of Common Stock.
 

(e) No Conflicts.  Except as disclosed in Schedule 3(e), the execu on, delivery and
performance of the Transac on Documents by the Company and the consumma on by the
Company of the transac ons contemplated hereby and thereby (including, without limita on,
the reserva on for issuance and issuance of the Purchase Shares) will not (i) result in a viola on
of the Certificate of Incorpora on, including any Cer ficate of Designa ons, Preferences and
Rights of any outstanding series of preferred stock of the Company, or the Bylaws or (ii)
cons tute a default (or an event which with no ce or lapse of  me or both would become a
default) under, or give to others any rights of termina on, amendment, accelera on or
cancella on of, any agreement, indenture or instrument to which the Company or any of its
Subsidiaries is a party, or result, to the Company’s knowledge, in a viola on of any law, rule,
regula on, order, judgment or decree (including federal and state securi es laws and regula ons
and the rules and regula ons of the Principal Market applicable to the Company or any of its
Subsidiaries) or by which any property or asset of the Company or any of its Subsidiaries is bound
or affected, except in the case of defaults, termina ons, amendments, accelera ons,
cancella ons and viola ons under clause (ii), which could not reasonably be expected to result in
a Material Adverse Effect.  Except as disclosed in Schedule 3(e), neither the Company nor its
Subsidiaries is in viola on of any term of or in default under its Certificate of Incorpora on,
 including any Cer ficate of Designa on, Preferences and Rights of any outstanding series of
preferred stock of the Company, or Bylaws or their organiza onal charter or bylaws,
respec vely.  Except as disclosed in Schedule 3(e), neither the Company nor any of its
Subsidiaries is in viola on of any term of or is in default under any material contract, agreement,
mortgage, indebtedness, indenture, instrument, judgment, decree or order or any statute, rule or
regula on applicable to the Company or its Subsidiaries, except for possible violations, defaults,
termina ons or amendments that  could not reasonably be expected to have a Material Adverse
Effect.  The business of the Company and its Subsidiaries is not being conducted, and shall not be
conducted, in viola on of any law, ordinance, or regula on of any governmental en ty, except
for possible viola ons, the sanc ons for which either individually or in the aggregate could not
reasonably be expected to have a Material Adverse Effect.  Except as specifically contemplated by
this Agreement, repor ng obliga ons under the 1934 Act or as required under the 1933 Act or
applicable state securities laws or the filing of a
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Lis ng of Addi onal Shares No fica on Form with the Principal Market, the Company is not
required to obtain any consent, authoriza on or order of, or make any filing or registra on with,
any court or governmental agency or any regulatory or self-regulatory agency in order for it to
execute, deliver or perform any of its obliga ons under or contemplated by the Transac on
Documents in accordance with the terms hereof or thereof.  Except for repor ng obliga ons
under the 1934 Act, all consents, authoriza ons, orders, filings and registra ons which the
Company is required to obtain pursuant to the preceding sentence shall be obtained or effected
on or prior to the Commencement Date.  The Company is not subject to any no ces or ac ons
from or to the Principal Market, other than rou ne ma#ers incident to lis ng on the Principal
Market and not involving a viola on of the rules of the Principal Market.  To the Company’s
knowledge, the Principal Market has not commenced any delis ng proceedings against the
Company.
 

(f) SEC Documents; Financial Statements. Except as disclosed in Schedule 3(f), since
October 14, 2015 the Company has filed all reports, schedules, forms, statements and other
documents required to be filed by it with the SEC pursuant to the repor ng requirements of the
1934 Act (all of the foregoing filed prior to the date hereof and all exhibits included therein and
financial statements and schedules thereto and documents incorporated by reference therein
being hereina1er referred to as the “SEC Documents”).  As of their respec ve dates (except as
they have been correctly amended), the SEC Documents complied in all material respects with
the requirements of the 1934 Act and the rules and regula ons of the SEC promulgated
thereunder applicable to the SEC Documents, and none of the SEC Documents, at the  me they
were filed with the SEC (except as they may have been properly amended), contained any untrue
statement of a material fact or omi#ed to state a material fact required to be stated therein or
necessary in order to make the statements therein, in light of the circumstances under which
they were made, not misleading.  As of their respec ve dates (except as they have been properly
amended), the financial statements of the Company included in the SEC Documents complied as
to form in all material respects with applicable accoun ng requirements and the published rules
and regula ons of the SEC with respect thereto.  Such financial statements have been prepared
in accordance with generally accepted accoun ng principles, consistently applied, during the
periods involved (except (i) as may be otherwise indicated in such financial statements or the
notes thereto or (ii) in the case of unaudited interim statements, to the extent they may exclude
footnotes or may be condensed or summary statements) and fairly present in all material
respects the financial posi on of the Company as of the dates thereof and the results of its
opera ons and cash flows for the periods then ended (subject, in the case of unaudited
statements, to normal year-end audit adjustments).  Except as disclosed in Schedule 3(f) or
rou ne correspondence, such as comment le#ers and no ces of effec veness in connec on with
previously filed registra on statements or periodic reports publicly available on EDGAR, to the
Company’s knowledge, the Company or any of its Subsidiaries are not presently the subject of
any inquiry, investigation or action by the SEC.
 

(g) Absence of Certain Changes.  Except as disclosed in Schedule 3(g), since June 30,
2016 there has been no material adverse change in the business, proper es, opera ons, financial
condition or results of opera ons of the Company or its Subsidiaries taken as a whole.  For
purposes of this Agreement, neither a decrease in cash or cash equivalents nor losses incurred in
the ordinary course of the Company’s business shall be deemed or considered a material adverse
change.  The Company has not taken any steps, and does not currently expect to take any steps,
to seek protec on pursuant to any Bankruptcy Law nor does the Company or any of its
Subsidiaries have any knowledge or reason to believe that its creditors intend to ini ate
involuntary bankruptcy or insolvency proceedings.  The Company is financially solvent and is
generally able to pay its debts as they become due. 
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(h) Absence of Li ga on.   Except as disclosed in Schedule 3(h), to the Company’s
knowledge, there is no ac on, suit, proceeding, inquiry or inves ga on before or by any court,
public board, government agency, self-regulatory organiza on or body pending or, to the
knowledge of the Company or any of its Subsidiaries, threatened against the Company or any of
the Company’s Subsidiaries or any of the Company’s or the Company’s Subsidiaries’ officers or
directors in their capaci es as such, which could reasonably be expected to have a Material
Adverse Effect (each, an “Action”).  A descrip on of each such Ac on, if any, is set forth in
Schedule 3(h). 
 

(i) Acknowledgment Regarding Buyer’s Status.  The Company acknowledges and
agrees that the Buyer is ac ng solely in the capacity of arm’s length purchaser with respect to the
Transac on Documents and the transac ons contemplated hereby and thereby.  The Company
further acknowledges that the Buyer is not ac ng as a financial advisor or fiduciary of the
Company (or in any similar capacity) with respect to the Transac on Documents and the
transac ons contemplated hereby and thereby and any advice given by the Buyer or any of its
representa ves or agents in connec on with the Transac on Documents and the transac ons
contemplated hereby and thereby is merely incidental to the Buyer’s purchase of the
Securi es.  The Company further represents to the Buyer that the Company’s decision to enter
into the Transac on Documents has been based solely on the independent evalua on by the
Company and its representatives and advisors.
 

(j) Intellectual Property Rights. To the Company’s knowledge, the Company and its
Subsidiaries own or possess adequate rights or licenses to use all material trademarks, trade
names, service marks, service mark registra ons, service names, patents, patent rights,
copyrights, inven ons, licenses, approvals, governmental authoriza ons, trade secrets and other
intellectual property rights (collec vely, “ Intellectual Property”) necessary to conduct their
respec ve businesses as now conducted, except as set forth in Schedule 3(j) or to the extent that
the failure to own, possess, license or otherwise hold adequate rights to use Intellectual Property
would not, individually or in the aggregate, have a Material Adverse Effect.    Except as disclosed
in Schedule 3(j), to the Company’s knowledge, none of the Company’s ac ve and registered
Intellectual Property will expire or terminate by the terms and condi ons thereof within two
years from the date of this Agreement which could reasonably be expected to have a Material
Adverse Effect.  The Company and its Subsidiaries do not have any knowledge of any
infringement by the Company or its Subsidiaries of any Intellectual Property of others and,
except as set forth on Schedule 3(j), there is no claim, ac on or proceeding being made or
brought against, or to the Company’s knowledge, being threatened against, the Company or its
Subsidiaries regarding Intellectual Property, which could reasonably be expected to have a
Material Adverse Effect.
 

(k) Environmental Laws.  To the Company’s knowledge, the Company and its
Subsidiaries (i) are in material compliance with any and all applicable foreign, federal, state and
local laws and regula ons rela ng to the protec on of the environment or human health and
safety and with respect to hazardous or toxic substances or wastes, pollutants or contaminants
(“Environmental Laws”), (ii) have received all material permits, licenses or other approvals
required of them under applicable Environmental Laws to conduct their respec ve businesses
and (iii) are in material compliance with all terms and condi ons of any such permit, license or
approval, except where, in each of the three foregoing clauses, the failure to so comply or
receive such approvals could not reasonably be expected to have, individually or in the
aggregate, a Material Adverse Effect.
 

(l) Title.  The Company and its Subsidiaries have good and marketable  tle to all
personal property owned by them that is material to the business of the Company and its
Subsidiaries, in each case free and clear of all liens, encumbrances and defects except such as are
described in Schedule 3(l) or such
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as do not materially affect the value of such property and do not interfere with the use made and
proposed to be made of such property by the Company and any of its Subsidiaries or could not
reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect.  Any
real property and facili es held under lease by the Company and any of its Subsidiaries, to the
Company’s knowledge, are held by them under valid, subsis ng and enforceable leases with such
excep ons as are not material and do not interfere with the use made and proposed to be made
of such property and buildings by the Company and its Subsidiaries.
 

(m) Insurance.  The Company and each of its Subsidiaries are insured by insurers of
recognized financial responsibility against such losses and risks and in such amounts as
management of the Company believes to be reasonable and customary in the businesses in
which the Company and its Subsidiaries are engaged.  To the Company’s knowledge, since June
30, 2013 neither the Company nor any such Subsidiary has been refused any insurance coverage
sought or applied for and neither the Company nor any such Subsidiary, to the Company’s
knowledge, will be unable to renew its exis ng insurance coverage as and when such coverage
expires or to obtain similar coverage from similar insurers as may be necessary to con nue its
business at a cost that would not reasonably be expected to have a Material Adverse Effect.
 

(n) Regulatory Permits.  The Company and its Subsidiaries possess all cer ficates,
authoriza ons and permits issued by the appropriate federal, state or foreign regulatory
authorities necessary to conduct their respective businesses as currently conducted, except when
the failure to so possess such cer ficates, authoriza ons or permits could not reasonably be
expected to have, individually or in the aggregate, a Material Adverse Effect, and neither the
Company nor any such Subsidiary has received any wri#en no ce of proceedings rela ng to the
revocation or modification of any such material certificate, authorization or permit.
 

(o) Tax Status.  The Company and each of its Subsidiaries has made or filed all
federal and state income and all other material tax returns, reports and declara ons required by
any jurisdic on to which it is subject (unless and only to the extent that the Company and each of
its Subsidiaries has set aside on its books reserves reasonably adequate for the payment of all
unpaid and unreported taxes or filed valid extensions) and has paid all taxes and other
governmental assessments and charges that are material in amount, shown or determined to be
due on such returns, reports and declara ons, except those being contested in good faith.  To
the Company’s knowledge, there are no unpaid taxes in any material amount claimed to be due
by the taxing authority of any jurisdiction.
 

(p) Transac ons With Affiliates.  Except as set forth on Schedule 3(p), and other
than the grant or exercise of stock op ons or any other equity securi es offered pursuant to duly
adopted stock or incen ve compensa on plans as disclosed on Schedule 3(c), as of the date
hereof, none of the officers, directors  or employees of the Company is presently a party to any
transac on with the Company or any of its Subsidiaries (other than for services as employees,
officers and directors and reimbursement for expenses incurred on behalf of the Company),
including any contract, agreement or other arrangement providing for the furnishing of services
to or by, providing for rental of real or personal property to or from, or otherwise requiring
payments to or from any officer, director or such employee or, to the knowledge of the
Company, any corpora on, partnership, trust or other en ty in which any officer, director, or any
such employee has a material interest or is an officer, director, trustee or general partner.
 

(q) Applica on of Takeover Protec ons.  The Company and its board of directors
have taken or will take prior to the Commencement Date all necessary ac on, if any, in order to
render inapplicable any control share acquisi on, business combina on, poison pill (including
any distribution under a rights
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agreement) or other similar an -takeover provision under the Certificate of Incorpora on or the
laws of the state of its incorpora on which is or could become applicable to the Buyer as a result
of the transac ons contemplated by this Agreement, including, without limita on, the
Company’s issuance of the Securities and the Buyer’s ownership of the Securities.

 
4. COVENANTS.

 
(a) Filing of Form 8-K and Registration Statement .  The Company agrees that it shall,

within the  me required under the 1934 Act, file a Current Report on Form 8-K disclosing this
Agreement and the transac on contemplated hereby.  The Company shall also file within ten
(10) Business Days from the date hereof a new registra on statement covering the sale of the
Securi es by the Buyer in accordance with the terms of the Registra on Rights Agreement
between the Company and the Buyer, dated as of the date hereof (“Registra2on Rights
Agreement”).    
 

(b) Blue Sky. The Company shall take such ac on, if any, as is reasonably necessary
in order to obtain an exemp on for or to qualify (i) the ini al issuance of the Securi es to the
Buyer under this Agreement and (ii) any subsequent sale of the Securi es by the Buyer, in each
case, under applicable securi es or “Blue Sky” laws of the states of the United States in such
states as is reasonably requested by the Buyer from  me to  me, and shall provide evidence of
any such action so taken to the Buyer at its written request.
 

(c) Listing.  The Company shall promptly secure the lis ng of all of the Securi es
upon each na onal securi es exchange and automated quota on system that requires an
application by the Company for listing, if any, upon which shares of Common Stock are then listed
(subject to official no ce of issuance) and shall maintain such lis ng, so long as any other shares
of Common Stock shall be so listed.  The Company shall use its reasonable best efforts to
maintain the Common Stock’s lis ng on the Principal Market in accordance with the
requirements of the Registra on Rights Agreement.  Neither the Company nor any of its
Subsidiaries shall take any ac on that would be reasonably expected to result in the delis ng or
suspension of the Common Stock on the Principal Market, unless the Common Stock is
immediately therea1er traded on the New York Stock Exchange, the NYSE MKT, the Nasdaq
Global Select Market, the Nasdaq Global Market, the Nasdaq Capital Market, the OTC Bulle n
Board, or the OTCQB or OTCQX market places of the OTC Markets.  The Company shall pay all
fees and expenses in connection with satisfying its obligations under this Section.
 

(d) Limita on on Short Sales and Hedging Transac ons.  The Buyer agrees that
beginning on the date of this Agreement and ending on the date of termina on of this
Agreement as provided in Sec on 11(k), the Buyer and its agents, representa ves and affiliates
shall not in any manner whatsoever enter into or effect, directly or indirectly, any (i) “short sale”
(as such term is defined in Sec on 242.200 of Regula on SHO of the 1934 Act) of the Common
Stock or (ii) hedging transac on, which establishes a net short posi on with respect to the
Common Stock. 
 

(e) Issuance of Commitment Shares and Ini al Purchase Shares.  Immediately upon
the execu on of this Agreement, the Company shall issue to the Buyer as considera on for the
Buyer entering into this Agreement 175,000 shares of Common Stock (the “Commitment
Shares”) and, pursuant to Sec on 1(a), the Buyer shall purchase the Ini al Purchase Shares.  The
Commitment Shares and Ini al Purchase Shares shall be issued in cer ficated or restricted book-
entry form and (subject to Sec on 5 hereof) shall bear a restric ve legend substan ally similar to
the following:
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THE SECURITIES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR
APPLICABLE STATE SECURITIES LAWS. THE SECURITIES HAVE BEEN ACQUIRED
FOR INVESTMENT AND MAY NOT BE OFFERED FOR SALE, SOLD,
TRANSFERRED OR ASSIGNED IN THE ABSENCE OF AN EFFECTIVE
REGISTRATION STATEMENT FOR THE SECURITIES UNDER THE SECURITIES ACT
OF 1933, AS AMENDED, OR APPLICABLE STATE SECURITIES LAWS, UNLESS
SOLD PURSUANT TO: (1) RULE 144 UNDER THE SECURITIES ACT OF 1933, AS
AMENDED, OR (2) AN OPINION OF HOLDER’S COUNSEL, IN A CUSTOMARY
FORM, THAT REGISTRATION IS NOT REQUIRED UNDER SAID ACT OR
APPLICABLE STATE SECURITIES LAWS.
 
(f) Due Diligence.  The Buyer shall have the right, from  me to  me as the Buyer

may reasonably deem appropriate, to perform reasonable due diligence on the Company during
normal business hours and subject to reasonable prior notice to the Company.  The Company and
its officers and employees shall provide informa on and reasonably cooperate with the Buyer in
connec on with any reasonable request by the Buyer related to the Buyer’s due diligence of the
Company, including, but not limited to, any such request made by the Buyer in connec on with
(i) the filing of the registra on statement described in Sec on 4(a) hereof and (ii) the
Commencement; provided, however, that at no  me is the Company required or permi#ed to
disclose material nonpublic informa on to the Buyer or breach any obliga on of confiden ality
or non-disclosure to a third party or make any disclosure that could cause a waiver of a#orney-
client privilege.  Except as may be required by law, court order or governmental authority, each
party hereto agrees not to disclose any Confiden al Informa on of the other party to any third
party and shall not use the Confiden al Informa on of such other party for any purpose other
than in connec on with, or in furtherance of, the transac ons contemplated hereby.  Each party
hereto acknowledges that the Confiden al Informa on shall remain the property of the
disclosing party and agrees that it shall take all reasonable measures to protect the secrecy of
any Confidential Information disclosed by the other party.

 
(g) Disposi on of Securi es.  The Buyer shall not sell any Securi es except as

provided in this Agreement, the Registra on Rights Agreement and the “Plan of Distribu on”
sec on of the prospectus included in the Registra on Statement.  The Buyer shall not transfer
any Securi es except pursuant to sales described in the “Plan of Distribu on” sec on of the
prospectus included in the Registra on Statement or pursuant to Rule 144 under the 1933
Act.  In the event of any sales of Securi es pursuant to the Registra on Statement, the Buyer will
(i) effect such sales pursuant to the “Plan of Distribu on” sec on of the prospectus included in
the Registra on Statement, and (ii) will comply with all applicable prospectus delivery
requirements.    

 
5. TRANSFER AGENT INSTRUCTIONS.

 
Immediately upon the execu on of this Agreement and receipt by the Company of the

payment for the Ini al Purchase Shares, the Company shall deliver to the Transfer Agent a le#er
in the form as set forth as Exhibit D a#ached hereto with respect to the issuance of the Ini al
Purchase Shares and the  Commitment Shares.    On the Commencement Date, the Company
shall cause any restric ve legend on the Ini al Purchase Shares and the Commitment Shares to
be removed upon surrender of the originally issued cer ficate(s) for such shares.  So long as the
Buyer complies with its obliga ons in Sec on 4(g), all of the addi onal Purchase Shares to be
issued under this Agreement shall be issued without any restric ve legend unless the Buyer
expressly consents otherwise.  The Company shall issue irrevocable instruc ons to the Transfer
Agent, and any subsequent transfer agent, to issue Common Stock in the name of the
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Buyer for the Purchase Shares (the “Irrevocable Transfer Agent Instruc2ons”).  The Company
warrants to the Buyer that, so long as the Buyer complies with its obliga ons in Sec on 4(g), no
instruc on other than the Irrevocable Transfer Agent Instruc ons referred to in this Sec on 5,
will be given by the Company to the Transfer Agent with respect to the Purchase Shares and that
the Commitment Shares and the Purchase Shares shall otherwise be freely transferable on the
books and records of the Company as and to the extent provided in this Agreement and the
Registra on Rights Agreement, subject to the provisions of Sec on 4(e) in the case of the
Commitment Shares and the Initial Purchase Shares.
 

6. CONDITIONS TO THE COMPANY’S RIGHT TO COMMENCE SALES OF SHARES OF
COMMON STOCK UNDER THIS AGREEMENT.

 
The right of the Company hereunder to commence sales of the Purchase Shares (other

than the Ini al Purchase Shares) is subject to the sa sfac on of each of the following condi ons
on or before the Commencement Date (the date that the Company may begin sales of Purchase
Shares (other than the Initial Purchase Shares)):

 
(a) The Buyer shall have executed each of the Transac on Documents and delivered

the same to the Company;
 
(b) The representa ons and warran es of the Buyer shall be true and correct as of

the Commencement Date as though made at that  me (except for representa ons and
warran es that speak as of a specific date, which shall be true and correct in all material respects
as of such specific date) and the Buyer shall have performed, sa sfied and complied in all
material respects with the covenants and agreements required by this Agreement to be
performed, satisfied or complied with by the Buyer at or prior to the Commencement Date; and

 
(c) A registra on statement covering the sale of the Securi es by the Buyer shall

have been declared effec ve under the 1933 Act by the SEC and no stop order with respect to
the registration statement shall be pending or threatened by the SEC. 
 

7. CONDITIONS TO THE BUYER’S OBLIGATION TO MAKE PURCHASES OF SHARES OF
COMMON STOCK.

 
The obliga on of the Buyer to buy Purchase Shares (other than the Ini al Purchase

Shares) under this Agreement is subject to the sa sfac on of each of the following condi ons on
or before the Commencement Date (the date that the Company may begin sales of Purchase
Shares (other than the Ini al Purchase Shares)) and once such condi ons have been ini ally
sa sfied, there shall not be any ongoing obliga on to sa sfy such condi ons a1er the
Commencement has occurred:
 

(a) The Company shall have executed each of the Transac on Documents and
delivered the same to the Buyer;
 

(b) The Company shall have issued to the Buyer the Commitment Shares and, in
the event that the Buyer shall have surrendered the originally issued cer ficate(s), shall have
removed the restric ve transfer legend from the cer ficate represen ng the Commitment
Shares; 
 

(c) The Common Stock shall be authorized for quota on on the Principal Market,
trading in the Common Stock shall not have been within the last 365 days suspended by the SEC
or the Principal
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Market, other than a general halt in trading in the Common Stock by the Principal Market under
halt codes indica ng pending or released material news, and the Securi es shall be approved for
listing upon the Principal Market;
 

(d) The Buyer shall have received the opinion of the Company’s legal counsel dated
as of the Commencement Date in customary form and substance;  
 

(e) The representa ons and warran es of the Company shall be true and correct in
all material respects (except to the extent that any of such representa ons and warran es is
already qualified as to materiality in Sec on 3 above, in which case, such representa ons and
warran es shall be true and correct without further qualifica on) as of the date of this
Agreement and as of the Commencement Date as though made at that  me (except for
representa ons and warran es that speak as of a specific date, which shall be true and correct in
all material respects as of such specific date) and the Company shall have performed, sa sfied
and complied in all material respects with the covenants, agreements and condi ons required by
the Transac on Documents to be performed, sa sfied or complied with by the Company at or
prior to the Commencement Date.  The Buyer shall have received a cer ficate, executed by the
CEO, President or CFO of the Company, dated as of the Commencement Date, to the foregoing
effect in the form attached hereto as Exhibit A;
 

(f) The Board of Directors of the Company or a duly authorized commi#ee thereof
shall have adopted resolu ons substan ally in the form a#ached hereto as Exhibit B-1, which
shall be in full force and effect without any amendment or supplement thereto as of the
Commencement Date; 
 

(g) As of the Commencement Date, the Company shall have reserved out of its
authorized and unissued Common Stock, solely for the purpose of effec ng future purchases of
Purchase Shares hereunder, 3,500,000 shares of Common Stock;
 

(h) The Irrevocable Transfer Agent Instruc ons, in form acceptable to the Buyer
shall have been signed by the Company and the Buyer and have been delivered to the Transfer
Agent;
 

(i) The Company shall have delivered to the Buyer a cer ficate evidencing the
incorpora on and good standing of the Company in the State of Delaware issued by the
Secretary of State of the State of Delaware as of a date within ten (10) Business Days of the
Commencement Date;

 
(j) [Intentionally Omitted.]

 
(k) The Company shall have delivered to the Buyer a secretary’s cer ficate

executed by the Secretary of the Company, dated as of the Commencement Date, in the form
attached hereto as Exhibit C;
 

(l) A registra on statement covering the sale of (i) all of the Commitment Shares
and the Ini al Purchase Shares and (ii) such number of addi onal Purchase Shares as reasonably
determined by the Company shall have been declared effec ve under the 1933 Act by the SEC
and no stop order with respect thereto shall be pending or threatened by the SEC.  The Company
shall have prepared and delivered to the Buyer a final and complete form of prospectus,
dated and current as of the Commencement Date, to be used by the Buyer in connec on with
any sales of any Securi es, and to be filed by the Company one (1) Business Day a1er the
Commencement Date pursuant to Rule 424(b).  The Company shall have made all filings under all
applicable federal and state securities laws necessary to
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consummate the issuance of the Commitment Shares and the Purchase Shares pursuant to this
Agreement in compliance with such laws;
 

(m) No Event of Default has occurred and is con nuing, or any event which, a1er
notice and/or lapse of time, would become an Event of Default has occurred;
 

(n) On or prior to the Commencement Date, the Company shall take all necessary
ac on, if any, and such ac ons as reasonably requested by the Buyer, in order to render
inapplicable any control share acquisi on, business combina on, stockholder rights plan or
poison pill (including any distribu on under a rights agreement) or other similar an -takeover
provision under the Certificate of Incorpora on or the laws of the state of its incorpora on,
 other than Sec on 203 of the Delaware General Corpora on Law, that is or could become
applicable to the Buyer as a result of the transac ons contemplated by this Agreement,
including, without limita on, the Company's issuance of the Securi es and the Buyer's
ownership of the Securities; and

 
(o) The Company shall have provided the Buyer with the informa on reasonably

requested by the Buyer in connec on with its due diligence requests made prior to, or in
connection with, the Commencement, in accordance with the terms of Section 4(f) hereof.
 

8. INDEMNIFICATION. 
 

In considera on of the Buyer’s execu on and delivery of the Transac on Documents and
acquiring the Securi es hereunder and in addi on to all of the Company’s other obliga ons
under the Transac on Documents, the Company shall defend, protect, indemnify and hold
harmless the Buyer and all of its affiliates, members, officers, directors, and employees, and any
of the foregoing person’s agents or other representa ves (including, without limita on, those
retained in connec on with the transac ons contemplated by this Agreement) (collec vely, the
“Indemnitees”) from and against any and all ac ons, causes of ac on, suits, claims, losses, costs,
penal es, fees, liabili es and damages, and expenses in connec on therewith (irrespec ve of
whether any such Indemnitee is a party to the ac on for which indemnifica on hereunder is
sought), and including reasonable a#orneys’ fees and disbursements (the “Indemnified
Liabilities”), incurred by any Indemnitee as a result of, or arising out of, or rela ng to (a) any
misrepresenta on or breach of any representa on or warranty made by the Company in the
Transac on Documents or any other cer ficate, instrument or document contemplated hereby
or thereby, (b) any breach of any covenant, agreement or obliga on of the Company contained
in the Transac on Documents or any other cer ficate, instrument or document contemplated
hereby or thereby, or (c) any cause of ac on, suit or claim brought or made against such
Indemnitee and arising out of or resul ng from the execu on, delivery, performance or
enforcement of the Transac on Documents or any other cer ficate, instrument or  document
contemplated hereby or thereby, other than with respect to Indemnified Liabili es which directly
and primarily result from (A) a breach of any of the Buyer’s representa ons and warran es,
covenants or agreements contained in this Agreement, or (B) the gross negligence, bad faith or
willful misconduct of the Buyer or any other Indemnitee.  To the extent that the foregoing
undertaking by the Company may be unenforceable for any reason, the Company shall make the
maximum contribu on to the payment and sa sfac on of each of the Indemnified Liabili es
which is permissible under applicable law.
 

9. EVENTS OF DEFAULT. 
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An “Event of Default” shall be deemed to have occurred at any  me as any of the
following events occurs:
 

(a) while any registra on statement is required to be maintained effec ve pursuant
to the terms of the Registra on Rights Agreement, the effec veness of such registra on
statement lapses for any reason (including, without limita on, the issuance of a stop order) or is
unavailable to the Buyer for the sale of all of the Registrable Securi es (as defined in the
Registra on Rights Agreement), and such lapse or unavailability con nues for a period of ten (10)
consecu ve Business Days or for more than an aggregate of thirty (30) Business Days in any 365-
day period, which is not in connec on with a Permi#ed Delay (as defined in the Registra on
Rights Agreement), post-effec ve amendment to any such registra on statement or the filing of
a new registra on statement; provided, however, that in connec on with any post-effec ve
amendment to such registra on statement or filing of a new registra on statement that is
required to be declared effec ve by the SEC, such lapse or unavailability may con nue for a
period of no more than thirty  (30) consecu ve Business Days, which such period shall be
extended for up to an addi onal thirty (30) Business Days if the Company receives a comment
letter from the SEC in connection therewith; 
 

(b) the suspension from trading or failure of the Common Stock to be listed on a
Principal Market for a period of three (3) consecutive Business Days;
 

(c) the delis ng of the Common Stock from the Principal Market, and the Common
Stock is not immediately therea1er trading on the New York Stock Exchange, the NYSE MKT, the
Nasdaq Global Select Market, the Nasdaq Global Market, the Nasdaq Capital Market, the OTC
Bulletin Board or the OTCQB marketplace or OTCQX marketplace of the OTC Markets Group;
 

(d) the failure for any reason by the Transfer Agent to issue Purchase Shares to
the Buyer within five (5) Business Days a1er the applicable Purchase Date that the Buyer is
entitled to receive;
 

(e) the Company’s breach of any representa on or warranty (as of the dates made),
 covenant or other term or condi on under any Transac on Document if such breach could
reasonably be expected to have a Material Adverse Effect and except, in the case of a breach of a
covenant which is reasonably curable, only if such breach con nues uncured for a period of at
least five (5) Business Days;
 

(f) if any Person commences a proceeding against the Company pursuant to or
within the meaning of any Bankruptcy Law;
 

(g) if the Company pursuant to or within the meaning of any Bankruptcy Law; (A)
commences a voluntary case, (B) consents to the entry of an order for relief against it in an
involuntary case, (C) consents to the appointment of a Custodian of it or for all or substan ally all
of its property, (D) makes a general assignment for the benefit of its creditors o r (E) becomes
insolvent;  
 

(h) a court of competent jurisdic on enters an order or decree under any
Bankruptcy Law that (A) is for relief against the Company in an involuntary case, (B) appoints a
Custodian of the Company or for all or substan ally all of its property, or (C) orders the
liquidation of the Company or any Subsidiary; or

 
(i) if at any  me a1er the Commencement Date, the Exchange Cap is reached

unless and un l stockholder approval is obtained pursuant to Sec on 1(h) hereof. The Exchange
Cap shall be deemed
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to be reached at such  me if, upon submission of a Purchase No ce or VWAP Purchase No ce
under this Agreement, the issuance of such shares of Common Stock would exceed that number
of shares of Common Stock which the Company may issue under this Agreement without
breaching the Company’s obligations under the rules or regulations of the Principal Market.
 
In addi on to any other rights and remedies under applicable law and this Agreement, including
the Buyer termina on rights under Sec on 11(k) hereof, so long as an Event of Default has
occurred and is con nuing, or if any event which, a1er no ce and/or lapse of  me, would
become an Event of Default, has occurred and is con nuing, or so long as the Closing Sale Price is
below the Floor Price, the Company may not require and the Buyer shall not be obligated or
permi#ed to purchase any shares of Common Stock under this Agreement.  If pursuant to or
within the meaning of any Bankruptcy Law, the Company commences a voluntary case or any
Person commences a proceeding against the Company, a Custodian is appointed for the
Company or for all or substan ally all of its property, or the Company makes a general
assignment for the benefit of its creditors, (any of which would be an Event of Default as
described in Sec ons 9(f), 9(g) and 9(h) hereof) this Agreement shall automa cally terminate
without any liability or payment to the Company without further ac on or no ce by any
Person.  No such termina on of this Agreement under Sec on 11(k)(i) shall affect the Company’s
or the Buyer’s obliga ons under this Agreement with respect to pending purchases and the
Company and the Buyer shall complete their respec ve obliga ons with respect to any pending
purchases under this Agreement.
 

10. CERTAIN DEFINED TERMS. 
 

For purposes of this Agreement, the following terms shall have the following meanings:
 

(a) “1933 Act” means the Securities Act of 1933, as amended.
 

(b) “Available Amount” means ini ally Fi1een Million Dollars ($15,000,000) in the
aggregate which amount shall be reduced by the purchase amount each  me the Buyer
purchases shares of Common Stock pursuant to Sec on 1 hereof including the purchase of the
Initial Purchase Shares under Section 1(a) hereof.
 

(c) “Bankruptcy Law” means Title 11, U.S. Code, or any similar federal or state law
for the relief of debtors.
 

(d) “Business Day” means any day on which the Principal Market is open for trading
during normal trading hours (i.e., 9:30 a.m. to 4:00 p.m. Eastern Time), including any day on
which the Principal Market is open for trading for a period of  me less than the customary  me.  

 
(e) “Closing Sale Price” means the last closing trade price for the Common Stock on

the Principal Market as reported by the Principal Market.
 

(f) “Confidential Information” means any informa on disclosed by either party to
the other party, either directly or indirectly, in wri ng, orally or by inspec on of tangible objects
(including, without limita on, documents, prototypes, samples, plant and equipment), which is
designated as "Confiden al," "Proprietary" or some similar designa on. Informa on
communicated orally shall be considered Confiden al Informa on if such informa on is
confirmed in wri ng as being Confiden al Informa on within ten (10) Business Days a1er the
ini al disclosure. Confiden al Informa on may also include informa on disclosed to a disclosing
party by third parties. Confidential Information shall not, however,
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include any informa on which (i) was publicly known and made generally available in the public
domain prior to the  me of disclosure by the disclosing party; (ii) becomes publicly known and
made generally available a1er disclosure by the disclosing party to the receiving party through
no ac on or inac on of the receiving party; (iii) is already in the possession of the receiving party
at the  me of disclosure by the disclosing party as shown by the receiving party’s files and
records immediately prior to the  me of disclosure; (iv) is obtained by the receiving party from a
third party without a breach of such third party’s obliga ons of confiden ality; (v) is
independently developed by the receiving party without use of or reference to the disclosing
party’s Confiden al Informa on, as shown by documents and other competent evidence in the
receiving party’s possession; or (vi) is required by law to be disclosed by the receiving party,
provided that the receiving party gives the disclosing party prompt wri#en no ce of such
requirement prior to such disclosure and assistance in obtaining an order protec ng the
information from public disclosure.
 

(g) “Custodian” means any receiver, trustee, assignee, liquidator or similar official
under any Bankruptcy Law.
 

(h) “Maturity Date” means the date that is thirty  (30) months from the
Commencement Date.

(i) “Person” means an individual or en ty including any limited liability company, a
partnership, a joint venture, a corpora on, a trust, an unincorporated organiza on and a
government or any department or agency thereof.
 

(j) “Principal Market” means the Nasdaq Capital Market; provided however, that in
the event the Company’s Common Stock is ever listed or traded on the New York Stock Exchange,
the NYSE MKT, the Nasdaq Global Select Market, the Nasdaq Global Market, Nasdaq Capital
Market, the OTC Bulle n Board or either of the OTCQB marketplace or the OTCQX marketplace
of the OTC Markets Group, then the “Principal Market” shall mean such other market or
exchange on which the Company’s Common Stock is then listed or traded. 
 

(k) “Purchase Amount” means, with respect to any par cular purchase made
hereunder, the por on of the Available Amount to be purchased by the Buyer pursuant to
Sec on 1 hereof as set forth in a valid Purchase No ce or VWAP Purchase No ce which the
Company delivers to the Buyer.
 

(l) “Purchase Date” means with respect to any Regular Purchase made hereunder,
the Business Day of receipt by the Buyer of a valid Purchase No ce that the Buyer is to buy
Purchase Shares pursuant to Section 1(b) hereof.
 

( m ) “Purchase No2ce” shall mean an irrevocable wri#en no ce from the
Company to the Buyer direc ng the Buyer to buy Purchase Shares pursuant to Sec on 1(b)
hereof as specified by the Company therein at the applicable Purchase Price on the Purchase
Date. 
 

(n)   “Purchase Price” means the lesser of (i) the lowest Sale Price of the Common
Stock on the Purchase Date or (ii) the arithme c average of the three (3) lowest Closing Sale
Prices for the Common Stock during the ten (10) consecu ve Business Days ending on the
Business Day immediately preceding such Purchase Date (to be appropriately adjusted for any
reorganiza on, recapitaliza on, non-cash dividend, stock split, reverse stock split or other similar
transaction).
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(o) “Sale Price” means any trade price for the shares of Common Stock on the
Principal Market during normal trading hours, as reported by the Principal Market.
 

(p) “SEC” means the United States Securities and Exchange Commission.
 

(q) “Transfer Agent” means the transfer agent of the Company as set forth in
Sec on 11(f) hereof or such other person who is then serving as the transfer agent for the
Company in respect of the Common Stock.

 
(r) “VWAP Minimum Price Threshold” means, with respect to any par cular VWAP

Purchase No ce, the Sale Price on the VWAP Purchase Date equal to the greater of (i) 80% of the
Closing Sale Price on the Business Day immediately preceding the VWAP Purchase Date or (ii)
such higher price as set forth by the Company in the VWAP Purchase Notice.

 
(s) “VWAP Purchase Amount” means, with respect to any par cular VWAP

Purchase No ce, the por on of the Available Amount to be purchased by the Buyer pursuant to
Sec on 1(c) hereof as set forth in a valid VWAP Purchase No ce which requires the Buyer to buy
the VWAP Purchase Share Percentage of the aggregate shares traded on the Principal Market
during normal trading hours on the VWAP Purchase Date up to the VWAP Purchase Share
Volume Maximum, subject to the VWAP Minimum Price Threshold.

 
(t) “VWAP Purchase Date” means, with respect to any VWAP Purchase made

hereunder, the Business Day following the receipt by the Buyer of a valid VWAP Purchase No ce
that the Buyer is to buy Purchase Shares pursuant to Section 1(c) hereof.

 
(u) “VWAP Purchase No2ce” shall mean an irrevocable wri#en no ce from the

Company to the Buyer direc ng the Buyer to buy Purchase Shares on the VWAP Purchase Date
pursuant to Sec on 1(c) hereof as specified by the Company therein at the applicable VWAP
Purchase Price with the applicable VWAP Purchase Share Percentage specified therein. 

 
(v) “VWAP Purchase Share Percentage” means, with respect to any par cular

VWAP Purchase No ce pursuant to Sec on 1(c) hereof, the percentage set forth in the VWAP
Purchase No ce which the Buyer will be required to buy as a specified percentage of the
aggregate shares traded on the Principal Market during normal trading hours up to the VWAP
Purchase Share Volume Maximum on the VWAP Purchase Date subject to Sec on 1(c) hereof but
in no event shall this percentage exceed thirty percent (30%) of such VWAP Purchase Date’s
share trading volume of the Common Stock on the Principal Market during normal trading hours.
 

(w)   “VWAP Purchase Price” means the lesser of (i) the Closing Sale Price on the
VWAP Purchase Date; or (ii) ninety-seven percent (97%) of volume weighted average price for the
Common Stock traded on the Principal Market during normal trading hours on (A) the VWAP
Purchase Date if the aggregate shares traded on the Principal Market on the VWAP Purchase
Date have not exceeded the VWAP Purchase Share Volume Maximum, or (B) the por on of the
VWAP Purchase Date un l such  me as the sooner to occur of (1) the  me at which the
aggregate shares traded on the Principal Market has exceeded the VWAP Purchase Share
Volume Maximum, or (2) the  me at which the sale price of Common Stock falls below the VWAP
Minimum Price Threshold (to be appropriately adjusted for any reorganiza on, recapitaliza on,
non-cash dividend, stock split, reverse stock split or other similar transaction).
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(x)   “VWAP Purchase Share Es2mate” means the number of shares of Common

Stock that the Company has in its sole discre on irrevocably instructed its Transfer Agent to issue
to the Buyer via the Depository Trust Company (“DTC”) Fast Automated Securi es Transfer
Program in connec on with a VWAP Purchase No ce pursuant to Sec on 1(c) hereof and issued
to the Buyer’s or its designee’s balance account with DTC through its Deposit Withdrawal At
Custodian (DWAC) system on the VWAP Purchase Date (to be appropriately adjusted for any
reorganiza on, recapitaliza on, non-cash dividend, stock split, reverse stock split or other similar
transaction).

 
(y)   “VWAP Purchase Share Volume Maximum” means a number of shares of

Common Stock traded on the Principal Market during normal trading hours on the VWAP
Purchase Date equal to: (i) the VWAP Purchase Share Es mate, divided by (ii) the VWAP
Purchase Share Percentage (to be appropriately adjusted for any reorganiza on, recapitaliza on,
non-cash dividend, stock split, reverse stock split or other similar transaction).

 
11. MISCELLANEOUS.

 
(a) Governing Law; Jurisdic on; Jury Trial.  The corporate laws of the State of

Delaware shall govern all issues concerning the rela ve rights of the Company and its
stockholders.  All other ques ons concerning the construc on, validity, enforcement and
interpreta on of this Agreement and the other Transac on Documents shall be governed by the
internal laws of the State of Illinois, without giving effect to any choice of law or conflict of law
provision or rule (whether of the State of Illinois or any other jurisdic ons) that would cause the
applica on of the laws of any jurisdic ons other than the State of Illinois.  Each party hereby
irrevocably submits to the exclusive jurisdic on of the state and federal courts siSng in the City
of Chicago, for the adjudica on of any dispute hereunder or under the other Transac on
Documents or in connec on herewith or therewith, or with any transac on contemplated hereby
or discussed herein, and hereby irrevocably waives, and agrees not to assert in any suit, ac on or
proceeding, any claim that it is not personally subject to the jurisdic on of any such court, that
such suit, action or proceeding is brought in an inconvenient forum or that the venue of such suit,
ac on or proceeding is improper.  Each party hereby irrevocably waives personal service of
process and consents to process being served in any such suit, ac on or proceeding by mailing a
copy thereof to such party at the address for such no ces to it under this Agreement and agrees
that such service shall cons tute good and sufficient service of process and no ce
thereof.  Nothing contained herein shall be deemed to limit in any way any right to serve process
in any manner permi#ed by law.  EACH PARTY HEREBY IRREVOCABLY WAIVES ANY RIGHT IT
MAY HAVE, AND AGREES NOT TO REQUEST, A JURY TRIAL FOR THE ADJUDICATION OF ANY
DISPUTE HEREUNDER OR IN CONNECTION HEREWITH OR ARISING OUT OF THIS AGREEMENT
OR ANY TRANSACTION CONTEMPLATED HEREBY.
 

(b) Counterparts.  This Agreement may be executed in two or more iden cal
counterparts, all of which shall be considered one and the same agreement and shall become
effec ve when counterparts have been signed by each party and delivered to the other party;
provided that a facsimile or pdf (or other electronic reproduc on) signature shall be considered
due execu on and shall be binding upon the signatory thereto with the same force and effect as
if the signature were an original, not a facsimile or PDF (or other electronic reproduc on)
signature.
 

(c) Headings.  The headings of this Agreement are for convenience of reference and
shall not form part of, or affect the interpretation of, this Agreement.
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(d) Severability.  If any provision of this Agreement shall be invalid or unenforceable
in any jurisdic on, such invalidity or unenforceability shall not affect the validity or enforceability
of the remainder of this Agreement in that jurisdic on or the validity or enforceability of any
provision of this Agreement in any other jurisdiction.
 

(e) En re Agreement.  This Agreement and the Registra on Rights Agreement
supersede all other prior oral or wri#en agreements between the Buyer, the Company, their
affiliates and persons ac ng on their behalf with respect to the ma#ers discussed herein, and this
Agreement, the other Transac on Documents and the instruments referenced herein contain the
en re understanding of the par es with respect to the ma#ers covered herein and therein and,
except as specifically set forth herein or therein, neither the Company nor the Buyer makes any
representa on, warranty, covenant or undertaking with respect to such ma#ers.  The Company
acknowledges and agrees that is has not relied on, in any manner whatsoever, any
representa ons or statements, wri#en or oral, other than as expressly set forth in this
Agreement.    

 
(f) Notices.  Any no ces, consents or other communica ons required or permi#ed

to be given under the terms of this Agreement must be in wri ng and will be deemed to have
been delivered: (i) upon receipt, when delivered personally; (ii) upon receipt, when sent by
facsimile (provided confirma on of transmission is mechanically or electronically generated and
kept on file by the sending party); (iii) upon receipt, when sent by electronic message (provided
the recipient responds to the message and confirma on of both electronic messages are kept on
file by the sending party); or (iv) one (1) Business Day a1er  mely deposit with a na onally
recognized overnight delivery service, in each case properly addressed to the party to receive the
same. The addresses and facsimile numbers for such communications shall be:

 
If to the Company:
  
Cerecor Inc.
400 E. Pratt Street, Suite 606
Baltimore, MD 1202
Telephone: 410-552-8707
Facsimile: 443-708-0451
Attention: Mariam E. Morris
Email: mmorris@cerecor.com
  
With a copy (which shall not constitute notice) to:
  
Cooley LLP
1299 Pennsylvania Avenue NW, Suite 700
Washington, DC 20004
Telephone: 202-728-7040
Facsimile: 202-842-7899
Attention: Brent B. Siler, Esq.
Email: bsiler@cooley.com
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If to the Buyer:
  
Aspire Capital Fund, LLC
155 North Wacker Drive, Suite 1600
Chicago, IL 60606
Telephone: 312-658-0400
Facsimile: 312-658-4005
Attention: Steven G. Martin
Email: smartin@aspirecapital.com
  
With a copy to (which shall not constitute delivery to the Buyer):
  
Morrison & Foerster LLP
2000 Pennsylvania Avenue, NW, Suite 6000
Washington, DC 20006
Telephone: 202-778-1611
Facsimile: 202-887-0763
Attention: Martin P. Dunn, Esq.
Email: mdunn@mofo.com
  
If to the Transfer Agent:
  
American Stock Transfer & Trust Company, LLC
6201 15th Avenue
Brooklyn, NY 11219
Telephone: 718-921-8200, ext. 6494
Facsimile: 718-765-8712
Attention: Maritza Merced
Email: mmerced@amstock.com

 
or at such other address and/or facsimile number and/or to the a#en on of such other person as
the recipient party has specified by wri#en no ce given to each other party one (1) Business Day
prior to the effec veness of such change.  Wri#en confirma on of receipt (A) given by the
recipient of such no ce, consent or other communica on, (B) mechanically or electronically
generated by the sender’s facsimile machine containing the  me, date, and recipient facsimile
number, (C) electronically generated by the sender’s electronic mail containing the  me, date
and recipient email address or (D) provided by a na onally recognized overnight delivery service,
shall be rebu#able evidence of receipt in accordance with clause (i), (ii), (iii) or (iv) above,
respectively.
 

(g) Successors and Assigns.  This Agreement shall be binding upon and inure to the
benefit of the par es and their respec ve successors and assigns.  The Company shall not assign
this Agreement or any rights or obliga ons hereunder without the prior wri#en consent of the
Buyer, including by merger or consolidation; provided, however, that any transaction, whether by
merger, reorganiza on, restructuring, consolida on, financing or otherwise, whereby the
Company remains the surviving en ty immediately a1er such transac on shall not be deemed a
succession or assignment.  The Buyer may not assign its rights or obliga ons under this
Agreement.
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(h) No Third Party Beneficiaries.  This Agreement is intended for the benefit of the
par es hereto and their respec ve permi#ed successors and assigns, and is not for the benefit
of, nor may any provision hereof be enforced by, any other person.
 

(i) Publicity.  The Buyer shall have the right to approve before issuance any press
release, SEC filing or any other public disclosure made by or on behalf of the Company
whatsoever with respect to, in any manner, the Buyer, its purchases hereunder or any aspect of
this Agreement or the transac ons contemplated hereby; provided, however, that the Company
shall be en tled, without the prior approval of the Buyer, to make any press release or other
public disclosure (including any filings with the SEC) with respect to such transac ons as is
required by applicable law and regula ons so long as the Company and its counsel consult with
the Buyer in connec on with any such press release or other public disclosure at least two
(2) Business Days prior to its release; provided, however, that the Company’s obliga ons
pursuant to this Sec on 11(i) shall not apply if the material provisions of such press release, SEC
filing, or other public disclosure previously has been publicly disclosed by the Company in
accordance with this Sec on 11(i).  The Buyer must be provided with a copy thereof at least one
(1) Business Day prior to any release or use by the Company thereof.  
 

(j) Further Assurances.  Each party shall do and perform, or cause to be done and
performed, all such further acts and things, and shall execute and deliver all such other
agreements, cer ficates, instruments and documents, as the other party may reasonably request
in order to carry out the intent and accomplish the purposes of this Agreement and the
consummation of the transactions contemplated hereby.
 

(k) Termination.  This Agreement may be terminated only as follows:
 

(i) By the Buyer any  me an Event of Default exists without any liability or
payment to the Company.  However, if pursuant to or within the meaning of any
Bankruptcy Law, the Company commences a voluntary case or any Person commences a
proceeding against the Company, a Custodian is appointed for the Company or for all or
substan ally all of its property, or the Company makes a general assignment for the
benefit of its creditors, (any of which would be an Event of Default as described in
Sec ons 9(f), 9(g) and 9(h) hereof) this Agreement shall automa cally terminate without
any liability or payment to the Company without further ac on or no ce by any
Person.  No such termina on of this Agreement under this Sec on 11(k)(i) shall affect the
Company’s or the Buyer’s obliga ons under this Agreement with respect to pending
purchases and the Company and the Buyer shall complete their respec ve obliga ons
with respect to any pending purchases under this Agreement. 

 
(ii) In the event that the Commencement shall not have occurred the

Company shall have the op on to terminate this Agreement for any reason or for no
reason without any liability whatsoever of either party to the other party under this
Agreement except as set forth in Section 11(k)(viii) hereof.

 
(iii) In the event that the Commencement shall not have occurred on or

before March 31, 2017, due to the failure to sa sfy any of the condi ons set forth in
Sec ons 6 and 7 above with respect to the Commencement, either party shall have the
op on to terminate this Agreement at the close of business on such date or therea1er
without liability of either party to any other party; provided, however, that the right to
terminate this Agreement under this Sec on 11(k)(iii) shall not be available to either party
if such failure to satisfy any of the conditions set
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forth in Sec ons 6 and 7 is the result of a breach of this Agreement by such party or the
failure of any representa on or warranty of such party included in this Agreement to be
true and correct in all material respects.

 
(iv)  At any  me a1er the Commencement Date, the Company shall have the

op on to terminate this Agreement for any reason or for no reason by delivering no ce (a
“Company Termina2on No2ce”) to the Buyer elec ng to terminate this Agreement
without any liability whatsoever of either party to the other party under this Agreement
except as set forth in Sec on 11(k)(viii) hereof.  The Company Termina on No ce shall not
be effective until one (1) Business Day after it has been received by the Buyer.

 
(v) This Agreement shall automa cally terminate on the date that the

Company sells and the Buyer purchases the full Available Amount as provided herein,
 without any ac on or no ce on the part of any party and without any liability whatsoever
of any party to any other party under this Agreement except as set forth in Sec on 11(k)
(viii) hereof.

 
(vi) If by the Maturity Date for any reason or for no reason the full Available

Amount under this Agreement has not been purchased as provided for in Sec on 1 of this
Agreement, this Agreement shall automa cally terminate on the Maturity Date, without
any ac on or no ce on the part of any party and without any liability whatsoever of any
party to any other party under this Agreement except as set forth in Sec on 11(k)(viii)
hereof. 

 
(vii) Except as set forth in Sec ons 11(k)(i) (in respect of an Event of Default

under Sec ons 9(f), 9(g) and 9(h)), 11(k)(v) and 11(k)(vi), any termina on of this
Agreement pursuant to this Sec on 11(k) shall be effected by wri#en no ce from the
Company to the Buyer, or the Buyer to the Company, as the case may be, seSng forth the
basis for the termination hereof.

   
(viii) The representa ons and warran es of the Company and the Buyer

contained in Sec ons 2, 3 and 5 hereof, the indemnifica on provisions set forth in Sec on
8 hereof and the agreements and covenants set forth in Sec ons 4(e), 4(g) and 11, shall
survive the Commencement and any termina on of this Agreement.  No termina on of
this Agreement shall affect the Company’s or the Buyer’s rights or obliga ons (A) under
the Registra on Rights Agreement, which shall survive any such termina on in accordance
with its terms, or (B) under this Agreement with respect to pending purchases and the
Company and the Buyer shall complete their respec ve obliga ons with respect to any
pending purchases under this Agreement. 

 
(l) No Financial Advisor, Placement Agent, Broker or Finder.  The Company

represents and warrants to the Buyer that it has not engaged any financial advisor, placement
agent, broker or finder in connec on with the transac ons contemplated hereby.  The Buyer
represents and warrants to the Company that it has not engaged any financial advisor,
placement agent, broker or finder in connec on with the transac ons contemplated
hereby.  Each party shall be responsible for the payment of any fees or commissions, if any, of
any financial advisor, placement agent, broker or finder engaged by such party rela ng to or
arising out of the transac ons contemplated hereby.  Each party shall pay, and hold the other
party harmless against, any liability, loss or expense (including, without limita on, a#orneys' fees
and out of pocket expenses) arising in connection with any such claim.
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(m) No Strict Construction.  The language used in this Agreement will be deemed to
be the language chosen by the par es to express their mutual intent, and no rules of strict
construction will be applied against any party.
 

(n) Failure or Indulgence Not Waiver.  No failure or delay in the exercise of any
power, right or privilege hereunder shall operate as a waiver thereof, nor shall any single or
par al exercise of any such power, right or privilege preclude other or further exercise thereof or
of any other right, power or privilege.
 
 

*     *     *     *     *
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IN WITNESS WHEREOF, the Buyer and the Company have caused this Common Stock
Purchase Agreement to be duly executed as of the date first written above.
 

 
 

 THE COMPANY:
  
 CERECOR INC.
  
  
 By: /s/ Mariam E. Morris
 Name: Mariam E. Morris
 Title: Chief Financial Officer
  
  
 BUYER:
  
 ASPIRE CAPITAL FUND, LLC
 BY: ASPIRE CAPITAL PARTNERS, LLC
 BY: SGM HOLDINGS CORP.
  
 By: /s/ Steven G. Martin
 Name: Steven G. Martin
 Title: President
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DISCLOSURE SCHEDULES
 
 

Schedule 3(a) – Subsidiaries
 

None.
 

Schedule 3(c) - Capitalization
 
As of the date hereof, the Company has outstanding options to purchase 1,783,138 shares of its
common stock and warrants to purchase 7,400,934 shares of its common stock.

 
Schedule 3(e) - Conflicts

 
None.

 
Schedule 3(f) - 1934 Act Filings

 
None.

 
Schedule 3(g) - Material Changes

 
None.

 
Schedule 3(h) - Litigation

 
None.

 
Schedule 3(j) - Intellectual Property

 
None.

 
Schedule 3(l) - Title

 
None.

 
Schedule 3(p) - Transactions with Affiliates

 
The information under the heading “Transactions with Related Persons” in the Company’s
Definitive
Proxy Statement filed with the SEC on April 8, 2016 is incorporated herein by reference.

 

 



EXHIBIT A

FORM OF OFFICER’S CERTIFICATE

This Officer’s Cer ficate (“Certificate”) is being delivered pursuant to Sec on 7(e) of
that certain Common Stock Purchase Agreement dated as of September 8, 2016 (the “Common
Stock Purchase Agreement”), by and between CERECOR INC., a Delaware corpora on (the
“Company”), and ASPIRE CAPITAL FUND, LLC, an Illinois limited liability company (the
“Buyer”).  Terms used herein and not otherwise defined shall have the meanings ascribed to
them in the Common Stock Purchase Agreement.

The undersigned, ______________, ________________ of the Company, hereby
certifies as follows:

1.I am the _________________ of the Company and make the
statements contained in this Certificate in such capacity and not personally;

2.The representations and warranties of the Company are true and correct
in all material respects (except to the extent that any of such representations and
warranties is already qualified as to materiality in Section 3 of the Common Stock
Purchase Agreement, in which case, such representations and warranties are true
and correct without further qualification) as of the date when made and as of the
Commencement Date as though made at that time (except for representations and
warranties that speak as of a specific date);

3.The Company has performed, satisfied and complied in all material
respects with covenants, agreements and conditions required by the Transaction
Documents to be performed, satisfied or complied with by the Company at or prior
to the Commencement Date.

4. The Company has not taken any steps, and does not currently expect to
take any steps, to seek protection pursuant to any Bankruptcy Law nor does the
Company or any of its Subsidiaries have any knowledge or reason to believe that
its creditors intend to initiate involuntary bankruptcy or insolvency proceedings.
The Company is financially solvent and is generally able to pay its debts as they
become due.

IN WITNESS WHEREOF, I have hereunder signed my name on this ___ day of
___________.

 
  
  

 
The undersigned as Secretary of CERECOR INC., a Delaware corpora on, hereby cer fies

that ___________________ is the duly elected, appointed, qualified and ac ng ______________
of CERECOR INC. and that the signature appearing above is his genuine signature.
 

  
  , Secretary

 

 

 



EXHIBIT B-1

FORM OF COMPANY RESOLUTIONS
FOR SIGNING PURCHASE AGREEMENT

WHEREAS, management has reviewed with the Board of Directors (the “Board”) of
Cerecor Inc., A Delaware corporation (the “Company”) the background, terms and conditions of
the transactions subject to the Common Stock Purchase Agreement (the “Purchase Agreement”)
by and between the Company and Aspire Capital Fund, LLC (“Aspire”), including all materials
terms and conditions of the transactions subject thereto, providing for the purchase by Aspire of
up to Fifteen Million Dollars ($15,000,000) of the Company’s common stock, par value $0.001
per share (the “Common Stock”); and

WHEREAS, after careful consideration of the Purchase Agreement, the documents
incident thereto and other factors deemed relevant by the Board of Directors, the Board of
Directors has determined that it is advisable and in the best interests of the Company to engage
in the transactions contemplated by the Purchase Agreement, including, but not limited to, the
issuance of 175,000 shares of Common Stock to Aspire as a commitment fee (the “Commitment
Shares”), the sale to Aspire of 250,000 shares of common stock at a price of $4.00 per share (the
“Initial Purchase Shares”) and the sale of additional shares of Common Stock to Aspire from time
to time up to the available amount under the Purchase Agreement (the “Purchase Shares,” and
together with the Commitment Shares, the “Aspire Shares”); and

WHEREAS, the Purchase Agreement provides that the Company can direct Aspire to
purchase a specified number of Purchase Shares from  me to  me (the “Addi2onal Shares”) as
determined by the Company at the applicable Purchase Price (as defined in the Purchase
Agreement) by delivering a no ce (a “Purchase Notice”) to Aspire (the “Addi2onal Purchases”);
and

WHEREAS, the Board believes it is in the best interest of the Company to delegate the
authority to complete the Addi onal Purchases to the Authorized Officers (as defined below) and
wish to approve the Purchase Agreement and the transac ons contemplated therein, including
the issuance of the Purchase Shares to be issued thereunder.

Transaction Documents

NOW, THEREFORE, BE IT RESOLVED, that the transac ons described in the Purchase
Agreement are hereby approved and the Chief Execu ve Officer and Chief Financial Officer (the
“Authorized Officers”) are severally authorized to execute and deliver the Purchase Agreement,
and any other agreements or documents contemplated thereby including, without limita on, a
registra on rights agreement (the “Registra2on Rights Agreement”) providing for the
registra on of the shares of the Company’s Common Stock issuable in respect of the Purchase
Agreement on behalf of Aspire, with such amendments, changes, addi ons and dele ons as the
Authorized Officers may deem to be appropriate and approve on behalf of, the Company, such
approval to be conclusively evidenced by the signature of an Authorized Officer thereon; and

FURTHER RESOLVED, that the terms and provisions of the Registra on Rights Agreement
by and among the Company and Aspire are hereby approved and the Authorized Officers are
authorized to execute and deliver the Registra on Rights Agreement (pursuant to the terms of
the Purchase Agreement), with such amendments, changes, addi ons and dele ons as the
Authorized Officer may deem appropriate and approve on behalf of, the Company, such approval
to be conclusively evidenced by the signature of an Authorized Officer thereon; and

 

 



FURTHER RESOLVED, that the terms and provisions of the Form of Transfer Agent
Instructions (the “Instructions”) are hereby approved and the Authorized Officers are authorized
to execute and deliver the Instruc ons (pursuant to the terms of the Purchase Agreement), with
such amendments, changes, addi ons and dele ons as the Authorized Officers may deem
appropriate and approve on behalf of, the Company, such approval to be conclusively evidenced
by the signature of an Authorized Officer thereon; and

Execution of Purchase Agreement

FURTHER RESOLVED, that the Company be and it hereby is authorized to execute the
Purchase Agreement providing for the purchase of common stock of the Company having an
aggregate value of up to $15,000,000; and

Issuance of Common Stock

FURTHER RESOLVED, that the Company is hereby authorized to issue the Commitment
Shares to Aspire as Commitment Shares with a deemed value of $4.00 per share and that upon
issuance of the Commitment Shares pursuant to the Purchase Agreement, the Commitment
Shares shall be duly authorized, validly issued, fully paid and non-assessable; and

FURTHER RESOLVED, that the Company is hereby authorized to issue the Initial Purchase
Shares to Aspire for an issue price of $4.00 per share and that upon issuance of the Initial
Purchase Shares in accordance with the terms of the Purchase Agreement, including receipt of
consideration therefore, the Initial Purchase Shares shall be duly authorized, validly issued, fully
paid and non-assessable; and

FURTHER RESOLVED, that the Company is hereby authorized to issue and sell to Aspire
up to $14,000,000 of Additional Shares and that upon issuance of the Additional Shares in
accordance with the terms of the Purchase Agreement, including receipt of consideration
therefore, the Additional Shares shall be duly authorized, validly issued, fully paid and non-
assessable;

FURTHER RESOLVED, that the Authorized Officers severally be and are hereby delegated
the power to approve the final terms of each Additional Purchase, provided that a maximum of
$14,000,000 of Additional Shares are issued in accordance with the terms set out in the Purchase
Agreement, and the Authorized Officers be and are hereby authorized and directed to take all
steps that are necessary or desirable to complete and finalize the terms of the offering of the
securities, including issuing or causing to be issued Purchase Notices to Aspire in respect of
Additional Purchases, all in accordance with the Purchase Agreement on an the terms as
determined by the either one of the Authorized Officers;

FURTHER RESOLVED, that the Company be and is hereby authorized to reserve, allot and
issue such number of Purchase Shares to Aspire as is required to be issued in accordance with the
terms of the Purchase Agreement up to the available amount under the Purchase Agreement,
including the Initial Purchase Shares, as determined by the Board, and upon issuance of the
Purchase Shares  in accordance with the terms of the Purchase Agreement and as set out in the
applicable Purchase Notice, including receipt of the consideration therefore, such Purchase
Shares shall be duly authorized, validly issued, fully paid and non-assessable; and

FURTHER RESOLVED, that upon payment for the Purchase Shares, all by their respective
holders and in accordance with the terms of the Purchase Agreement and as set out in the
applicable Purchase Notice, the Purchase Shares shall be, without any further action the part of
the Board, allotted, issued and delivered to such persons as fully paid and non-assessable shares
of Common Stock, and the

 

 



Company’s transfer agent be and is hereby authorized and directed to issue and to deliver such
Purchase Shares in accordance these resolutions and the Instructions; and

FURTHER RESOLVED, that the Corporation shall initially reserve _________ shares of
Common Stock for issuance as Purchase Shares under the Purchase Agreement; and 

Listing of Shares on the Nasdaq Capital Market

FURTHER RESOLVED, that the officers of the Company with the assistance of counsel be,
and each of them hereby is, authorized and directed to take all necessary steps and do all other
things necessary and appropriate to effect the listing of the Aspire Shares on the Nasdaq Capital
Market; and

Approval of Actions

FURTHER RESOLVED, that, without limi ng the foregoing, the Authorized Officers are,
and each of them hereby is, authorized and directed to proceed on behalf of the Company and to
take all such steps as deemed necessary or appropriate, with the advice and assistance of
counsel, to cause the Company to consummate the agreements referred to herein and to
perform its obligations under such agreements;

FURTHER RESOLVED, that the Authorized Officers be, and each of them hereby is,
authorized, empowered and directed on behalf of and in the name of the Company, to take or
cause to be taken all such further actions and to execute and deliver or cause to be executed and
delivered all such further agreements, amendments, documents, certificates, reports, schedules,
applications, notices, letters and undertakings and to incur and pay all such fees and expenses as
in their judgment shall be necessary, proper or desirable to carry into effect the purpose and
intent of any and all of the foregoing resolutions, and that all actions heretofore taken by any
officer or director of the Company in connection with the transactions contemplated by the
agreements described herein are hereby approved, ratified and confirmed in all respects; and

FURTHER RESOLVED, that any and all actions heretofore or hereinafter taken on behalf
of the Company by any of said persons or entities within the terms of the foregoing resolutions
are hereby approved, ratified and confirmed in all respects as the acts and deeds of the
Company.

 

 



EXHIBIT B-2

FORM OF COMPANY RESOLUTIONS APPROVING REGISTRATION STATEMENT

WHEREAS, there has been presented to the Board of Directors (the “Board”) of Cerecor
Inc., a Delaware corporation (the “Company”) a Common Stock Purchase Agreement (the
“Purchase Agreement”) by and among the Corporation and Aspire Capital Fund, LLC (“Aspire”),
providing for the purchase by Aspire of up to Fifteen Million Dollars ($15,000,000) of the
Company’s common stock, par value $0.001 (the “Common Stock”); and

WHEREAS, after careful consideration of the Purchase Agreement, the documents
incident thereto and other factors deemed relevant by the Board, the Board has approved the
Purchase Agreement and the transactions contemplated thereby and the Company has executed
and delivered the Purchase Agreement to Aspire; and

WHEREAS, in connec on with the transac ons contemplated pursuant to the Purchase
Agreement, the Company has agreed to file a registra on statement with the Securi es and
Exchange Commission (the “Commission”) registering the Commitment Shares (as defined in the
Purchase Agreement) and the Purchase Shares (as defined in the Purchase Agreement) and to list
the Commitment Shares and Purchase Shares on the Nasdaq Capital Market;

WHEREAS, the management of the Company has prepared an initial draft of a
Registration Statement on Form S-1 (the “Registration Statement”) in order to register the sale
of the Purchase Shares and the Commitment Shares (collectively, the “Securities”) by Aspire; and

WHEREAS, the Board has determined to approve the Registra on Statement and to
authorize the appropriate officers of the Company to take all such ac ons as they may deem
appropriate to effect the offering.

NOW, THEREFORE, BE IT RESOLVED, that the officers and directors of the Company be,
and each of them hereby is, authorized and directed, with the assistance of counsel and
accountants for the Company, to prepare, execute and file with the Commission the Registra on
Statement, which Registra on Statement shall be filed substan ally in the form presented to the
Board, with such changes therein as the Chief Execu ve Officer or Chief Financial Officer of the
Company shall deem desirable and in the best interest of the Company and its stockholders (such
officer’s execu on thereof including such changes shall be deemed to evidence conclusively such
determination); and

FURTHER RESOLVED, that the officers of the Company be, and each of them hereby is,
authorized and directed, with the assistance of counsel and accountants for the Company, to
prepare, execute and file with the Commission all amendments, including post-effec ve
amendments, and supplements to the Registra on Statement, and all cer ficates, exhibits,
schedules, documents and other instruments rela ng to the Registra on Statement, as such
officers shall deem necessary or appropriate (such officer’s execu on and filing thereof shall be
deemed to evidence conclusively such determination); and

 

 



FURTHER RESOLVED, that the execu on of the Registra on Statement and of any
amendments and supplements thereto by the officers of the Company be, and the same hereby
is, specifically authorized either personally or by the Chief Execu ve Officer and Chief Financial
Officer (the “Authorized Officers”) as such officer’s true and lawful a#orneys-in-fact and agents;
and

FURTHER RESOLVED, that the Authorized Officers are hereby designated as “Agent for
Service” of the Company in connec on with the Registra on Statement and the filing thereof
with the Commission, and the Authorized Officers hereby are authorized to receive
communica ons and no ces from the Commission with respect to the Registra on Statement;
and

FURTHER RESOLVED, that the officers of the Company be, and each of them hereby is,
authorized and directed to pay all fees, costs and expenses that may be incurred by the Company
in connection with the Registration Statement; and

FURTHER RESOLVED, that it is desirable and in the best interest of the Company that the
Securi es be qualified or registered for sale in various states; that the officers of the Company
be, and each of them hereby is, authorized to determine the states in which appropriate ac on
shall be taken to qualify or register for sale all or such part of the Securi es as they may deem
advisable; that said officers be, and each of them hereby is, authorized to perform on behalf of
the Company any and all such acts as they may deem necessary or advisable in order to comply
with the applicable laws of any such states, and in connec on therewith to execute and file all
requisite papers and documents, including, but not limited to, applica ons, reports, surety
bonds, irrevocable consents, appointments of a#orneys for service of process and resolu ons;
and the execu on by such officers of any such paper or document or the doing by them of any
act in connec on with the foregoing ma#ers shall conclusively establish their authority therefor
from the Company and the approval and ra fica on by the Company of the papers and
documents so executed and the actions so taken; and

FURTHER RESOLVED, that if, in any state where the securities to be registered or qualified
for sale to the public, or where the Company is to be registered in connec on with the public
offering of the Securi es, a prescribed form of resolu on or resolu ons is required to be adopted
by the Board, each such resolu on shall be deemed to have been and hereby is adopted, and the
Secretary is hereby authorized to cer fy the adop on of all such resolu ons as though such
resolutions were now presented to and adopted by the Board; and

FURTHER RESOLVED, that the officers of the Company with the assistance of counsel be,
and each of them hereby is, authorized and directed to take all necessary steps and do all other
things necessary and appropriate to effect the listing of the Securities on the Nasdaq Capital
Market; and

Approval of Actions

FURTHER RESOLVED, that, without limi ng the foregoing, the Authorized Officers are,
and each of them hereby is, authorized and directed to proceed on behalf of the Company and to
take all such steps as are deemed necessary or appropriate, with the advice and assistance of
counsel, to cause the Company to take all such ac on referred to herein and to perform its
obligations incident to the registration, listing and sale of the Securities; and

FURTHER RESOLVED, that the Authorized Officers be, and each of them hereby is,
authorized, empowered and directed on behalf of and in the name of the Company, to take or
cause to be taken all such further actions and to execute and deliver or cause to be executed and
delivered all such further agreements, amendments, documents, certificates, reports, schedules,
applications, notices, letters and

 

 



undertakings and to incur and pay all such fees and expenses as in their judgment shall be
necessary, proper or desirable to carry into effect the purpose and intent of any and all of the
foregoing resolutions, and that all actions heretofore taken by any officer or director of the
Company in connection with the transactions contemplated by the agreements described herein
are hereby approved, ratified and confirmed in all respects.

 
 

 

 



 
EXHIBIT C

FORM OF SECRETARY’S CERTIFICATE

This Secretary’s Certificate (the “Certificate”) is being delivered pursuant to Section 7(k)
of that certain Common Stock Purchase Agreement dated as of September 8, 2016 (the
“Common Stock Purchase Agreement”), by and between CERECOR INC., a Delaware corporation
(the “Company”) and ASPIRE CAPITAL FUND, LLC, an Illinois limited liability company (the
“Buyer”), pursuant to which the Company may sell to the Buyer up to Fifteen Million Dollars
($15,000,000) of the Company’s Common Stock, par value $0.001 (the “Common Stock”).  Terms
used herein and not otherwise defined shall have the meanings ascribed to them in the Common
Stock Purchase Agreement.

The undersigned, _______________, Secretary of the Company, in his capacity as such,
hereby certifies as follows:

1.I am the Secretary of the Company and make the statements contained in
this Secretary’s Certificate.

2.Attached hereto as Exhibit A and Exhibit B are true, correct and
complete copies of the Company’s bylaws (“ Bylaws”) and Cer ficate of
Incorpora on (“Certificate”), respec vely, in each case, as amended through the
date hereof, and no ac on has been taken by the Company, its directors, officers
or stockholders, in contempla on of the filing of any further amendment rela ng
to or affecting the Bylaws or Certificate.

3.Attached hereto as Exhibit C are true, correct and complete copies of the
Signing Resolutions duly adopted by the Board of Directors of the Company [by
unanimous written consent].  Such resolutions have not been amended, modified or
rescinded and remain in full force and effect and such resolutions are the only
resolutions adopted by the Company’s Board of Directors, or any committee
thereof, or the stockholders of the Company relating to or affecting (i) the entering
into and performance of the Common Stock Purchase Agreement, or the issuance,
offering and sale of the Purchase Shares and the Commitment Shares and (ii) and
the performance of the Company of its obliga on under the Transac on
Documents as contemplated therein.

4. As of the date hereof, the authorized, issued and reserved capital
stock of the Company is as set forth on Exhibit D hereto.

IN WITNESS WHEREOF, I have hereunder signed my name on this ___ day of
____________.

  
  , Secretary

The undersigned as Chief Executive Officer of CERECOR INC., a Delaware corporation,
hereby certifies that ____________________ is the duly elected, appointed, qualified and acting
Secretary of CERECOR INC., and that the signature appearing above is his genuine signature.

  
  

 
 
 

 

 



 
 

EXHIBIT D

FORM OF LETTER TO THE TRANSFER AGENT FOR THE ISSUANCE OF THE COMMITMENT SHARES
AND INITIAL PURCHASE SHARES AT SIGNING OF THE PURCHASE AGREEMENT

[COMPANY LETTERHEAD]

September 8, 2016
[Transfer Agent]
[Address]
[Address]
Attention: 

Re: Issuance of Common Stock to Aspire Capital Fund, LLC 

Ladies and Gentlemen:

On behalf of CERECOR INC., (the “Company”), you are hereby instructed to issue as soon as
possible 425,000 shares of our common stock in the name of ASPIRE CAPITAL FUND, LLC.  The
share certificate should be dated September 8, 2016.  I have included a true and correct copy of
adopted resolutions of the Board of Directors of the Company approving the issuance of these
shares.  The shares should be issued subject to the following restrictive legend:

THE SECURITIES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR
APPLICABLE STATE SECURITIES LAWS. THE SECURITIES HAVE BEEN ACQUIRED
FOR INVESTMENT AND MAY NOT BE OFFERED FOR SALE, SOLD, TRANSFERRED
OR ASSIGNED IN THE ABSENCE OF AN EFFECTIVE REGISTRATION STATEMENT
FOR THE SECURITIES UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR
APPLICABLE STATE SECURITIES LAWS, UNLESS SOLD PURSUANT TO: (1) RULE 144
UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR (2) AN OPINION OF
HOLDER’S COUNSEL, IN A CUSTOMARY FORM, THAT REGISTRATION IS NOT
REQUIRED UNDER SAID ACT OR APPLICABLE STATE SECURITIES LAWS.

 

 

 



 
 
The share certificate should be sent as soon as possible via overnight mail to the following
address:
 

Aspire Capital Fund, LLC
155 North Wacker Drive, Suite 1600
Chicago, IL 60606
Attention: Steven G. Martin

 
Thank you very much for your help.  Please call __________________, at ____________ if you
have any questions or need anything further.
 
 
 
CERECOR INC.
 
 
BY:_____________________________
Name:
Title:

 
 

 
 

 



Exhibit 99.1

 
Cerecor Enters Into a $15 Million Common Stock Purchase Agreement with Aspire

Capital Fund, LLC

BALTIMORE--(BUSINESS WIRE)--September 12, 2016-- Cerecor Inc. (NASDAQ:
CERC), a clinical-stage biopharmaceutical company developing treatments to make a
difference in the lives of patients with neurological and psychiatric disorders, today
announced that it has entered into a $15 million common stock purchase agreement (the
“Agreement”) and a registration rights agreement with Aspire Capital Fund, LLC
(“Aspire”), a Chicago-based institutional investor.

Under the terms of the Agreement, Aspire has made an initial purchase of $1 million of
Cerecor common stock at $4.00 per share, which represents a 4% premium over the
September 8 closing stock price of $3.86. Pursuant to the terms of the Agreement, Cerecor
has agreed to file a registration statement covering the sale by Aspire of the securities
issued to Aspire under the Agreement. Once the registration statement has been filed and
declared effective by the U.S. Securities and Exchange Commission, Cerecor will have the
right to sell the remaining $14 million of shares to Aspire from time to time over a 30-
month period. Cerecor will control the timing and amount of each additional sale. Any
future sales will be made at prices based on prevailing market prices at the time of each
sale. Proceeds from the Agreement will be used for the advancement of research and
development activities, working capital and general corporate purposes.

"The Agreement with Aspire facilitates the continued advancement of our portfolio of
novel product candidates,” said Dr. Uli Hacksell, President and Chief Executive Officer of
Cerecor. “This funding agreement also provides Cerecor with additional financial
flexibility heading into 2017."

“We are very pleased to enter into this Agreement with Cerecor, a company with an
experienced management team and a promising neurological and psychiatric drug
pipeline,” said Steven G. Martin, Managing Member of Aspire Capital. "We are looking
forward to Phase 2 clinical data for CERC-301 and CERC-501 in the relatively near future.
We believe this Agreement will help provide the Company with a flexible and efficient
source of capital to advance these very exciting development programs.”

 



Under the Agreement, Aspire has committed to purchase the remaining $14 million if and
when Cerecor decides to sell shares to Aspire. Aspire has no rights to require any sales of
shares at any time. The Agreement does not contain any financial covenants, restrictions on
future financings, rights of first refusal, limits to the use of any of the proceeds,
participation rights or penalties whatsoever. Cerecor can terminate the agreement at any
time without any cost or penalty.

This press release shall not constitute an offer to sell or the solicitation of an offer to buy
any securities nor will there be any sale of these securities in any state or other jurisdiction
in which such offer, solicitation or sale would be unlawful prior to registration or
qualification under the securities laws of any such state or other jurisdiction. For additional
information about the common stock purchase agreement and registration rights agreement
with Aspire, refer to the current report on Form 8-K filed on September 12, 2016 with the
Securities and Exchange Commission.

About Cerecor

Cerecor is a clinical-stage biopharmaceutical company developing innovative drug
candidates to make a difference in the lives of patients with neurological and psychiatric
disorders. We are committed to the development of drugs that improve lives by applying
our extensive knowledge and experience in central nervous system disorders. Cerecor is
currently pursuing the development of two clinical Phase 2-stage product candidates:
CERC-301 and CERC-501.

CERC-301 is an oral, NR2B specific N-methyl-D-aspartate receptor antagonist that is
currently in a Phase 2 clinical trial as an oral, rapidly acting adjunctive treatment for
patients with severe major depressive disorder (“MDD”) who are failing to achieve an
adequate response to their current antidepressant treatment. We expect top-line data from
this trial in the first half of 2017. Cerecor received fast track designation by the United
States Food and Drug Administration in November 2013 for CERC‑301 for the treatment
of MDD. We believe CERC‑301 has the potential to be a first-in-class medication that may
significantly reduce depressive symptoms in a matter of days.

CERC-501 is a potent and selective kappa opioid receptor (“KOR”) antagonist that is
currently in a Phase 2 clinical trial for smoking cessation that is expected to provide top-
line data in December 2016. In addition to Cerecor’s Phase 2 trial, three externally-funded
clinical trials are being conducted to evaluate the use of CERC-501 in treating depressive
symptoms, stress related smoking relapse and cocaine addiction. One study is being
conducted under the auspices of the National Institute of Mental Health, the second is a
collaboration between Cerecor and Yale investigators with funding from the National
Institutes of Health and the third is being conducted at Rockefeller University Hospital
with funding from a private foundation.

Cerecor has one preclinical stage asset, CERC-406, a brain penetrant
catechol‑O‑methyltransferase inhibitor with potential procognitive activity.

For more information about the Company and its products, please
visit www.cerecor.com or contact Mariam E. Morris, Chief Financial Officer, at (443) 304-
8002.

 



Forward-Looking Statements

This press release may include forward-looking statements made pursuant to the Private
Securities Litigation Reform Act of 1995. Forward-looking statements are statements that
are not historical facts. Such forward-looking statements are subject to significant risks and
uncertainties that are subject to change based on various factors (many of which are beyond
Cerecor’s control), which could cause actual results to differ from the forward-looking
statements. Such statements may include, without limitation, statements with respect to
Cerecor’s plans, objectives, projections, expectations and intentions and other statements
identified by words such as “projects,” “may,” “will,” “could,” “would,” “should,”
“continue,” “seeks,” “aims,” “predicts,” “believes,” “expects,” “anticipates,” “estimates,”
“intends,” “plans,” “potential” or similar expressions (including their use in the negative),
or by discussions of future matters such as the development of product candidates or
products, technology enhancements, possible changes in legislation, and other statements
that are not historical. These statements are based upon the current beliefs and expectations
of Cerecor’s management but are subject to significant risks and uncertainties, including
those detailed in Cerecor’s filings with the Securities and Exchange Commission. Actual
results may differ from those set forth in the forward-looking statements. Except as
required by applicable law, Cerecor expressly disclaims any obligations or undertaking to
release publicly any updates or revisions to any forward-looking statements contained
herein to reflect any change in Cerecor’s expectations with respect thereto or any change in
events, conditions or circumstances on which any statement is based.

MacDougall Biomedical Communications
Doug MacDougall or Joe Rayne, 781-235-3060
ir@cerecor.com 

 


